ie) 


35. Prosecution to be at instance 


. 


peahene bis Penaltie, 9 
33. Failure to make payments or deliver returns 


é or statements, : 
$4, False statement in petition. 


* BG. Sections 198 and 228 of Penal Code to apply 

to proceedings. “ae ‘i 
* Power to make Rules. 

aks rules. 


$7. Power to 
é Miscellaneous. 


$8. Bar of suits in Civil Court. 


89. Exercise of powers of Collector and Commis- 


sioner, 


40, Obligation to furnish information. 


five 
es 


“ 1879, ment. 
$ ; ee 


41. Service of notices. 
42. Power to declare principal place of business 
pe residence. : 
43. Saving in favour of payers of pandharf and 
'-  ¢apitation taxes. . 
4a. Indemnity. ; 
45. Powers exerciseable from time to time.” 
THE FIRST SCHEDULE.—Enactments Rx- 
; } PEALED. 
_ THE SECOND’ SCHEDULE.—Sovncrs or 
; Income anp Rates or Tax. ; 
THE THIRD SCHEDULE.—Form or Pert 
. TION. 


A Bill for simposinoa tax on income derived from 
" sources other than agriculture, 
Wuernas it is expedient to impose a tax on 


- , -ineome derived from sources other than agricul- 


ture ; It is hereby enacted as follows :— 


; CHAPTER I. 
4 PRELIMINARY. 
4. (1) This Act extends to the whfle of British 
: India, and applies alse, with- 
in the dominions of Princes 
‘and States in India in alli- 


Exteiit and commence- 


ance’ with Her Majesty, to British subjects in 


those dominions who are in the service of the - 


Government of India or of a local authority estab- 
lished in the exercise of. the powers of the Gov- 


~~ ernor General in Council in that behalf; and 


_ (2) It shall come into force at once. 


_. The enactments specified in the first sche- 


Sieaat! 4 dule to this Act are repealed, 
other sums due under those enactments and the 
mode of recovering the same. Sa 

© 8, In this Act, unless there is something repug- 


Definitions. sas Le, the -subject, or con- 


+ (1) “company” means.an association carrying 
on business in British India, whose stock or funds 


qs or are divided into shares and transferable, 


whether the company is incorporated or not, and 
whother its principal place of business is situate in 


- British India or not: - 


(2) “local authority” means any municipal 
committee, district board, body of port commis- 
sioners or other authority ly entitled to, or 
entrusted by the Government with, the control or 

; nt of an municipal or Cir irs 


of ‘Colleton: 


except as tofees payable and 


iture: 
4 a ing in Bridal Th 
ing and arising i ish India, 
so the sens pts ellsok at it 
nions of a Prince or State in In 
with Her Majetty> any pay, ann 
or gratuity eye to that subject: 
ernment or bya local authority _ 
the exercise of the powers of the 
ral in Council m that behalf: 
(6) “ year of assessment” means a ye 
ning on the first day of April: Rete 
(6) “ Magi ’? means a President 
trate or a Magistrate of the first or 
(7)_ person ” includes 'n firm and a 
divided family: fits 
(8) “defaulter” inchides a company 
making default under this Act :” 
" (9) “Collector”? means the chief 
charge of the revenue-administration of 
and in a presidency-town any officer + 
Local Government, by notification in 
Gazette, may, by name or by virtue of his 
appoint to be a Collector-for the putpo 
Act; in the case of a company or firm, it 
the Collector, as here defined, of the Gis 
spresidency-town in ,which its principal 
usiness in British India is situate ; 
case of any other person chargeable. under this A 
it means the Collector, defined as aforesaid, of 
district or idency-town in whieh the p 
has his residence’: , fe: f 
(10) “ principal officer,” used with’ re 
‘a company or a local authority or any oth 
body or association not, being a company, 
(a) the secretary, treasurer, man 
agent of the company, 
: body or association ; or 
(+) any person connected with the 
authority, body or-associ 
whom the Collector has 
aor to: be served of his 
of treating him as the 
officer thereof ‘sf th 
_ (11) “Part” means a Part of the second s 
dule to this Act; and eg phates 
(12) “ prescribed ” means 
ce! eae in, srg D 
e Gazette 9 ia, or e Gov: 
in Council or a Lodal hrdckansaeae 
under this Act. . 


bree 


: Lrapiuiry 70 Tax. * 
4. Subject to the exceptions m 
next. t 
Incomes liable to the’ hal) ‘be. 
| of April, 1886, and in each s 
the credit of the Government of 
Governor General in Counc 
the sources of income specifi¢ 


of the secorid schedule : 
the Se 
column of th sehedu 












to 


0 render the produce raised 
by him fit oe taken to 


, oF Delve 
e sale by a cultivator or receiver of rent- 
ind of the produce raised or received 
~, by him, when he does not keep a shop or 
stall for the sale of such prod 








A uce; or 
any incomé derived from moveable or im- 
able J solely employed for public 
charitable or religious purposes ; or 

1, (®) any income which a je 

3] ber of a firm or of a Hindu undivided family 
when the firm or the family is liable to the tax ; or 
(¢) any interest on stock-notes ; or 

(ff) the pay of any officer, warrant-officer, non- 
} commissioned officer or private of Her Majesty’s 
Forces or of Her Majesty’s Indian Forces who is 
+ Rot in an employment which, according to the 
ordinary practice, is held indifferently by military 
persons and civilians, and whose pay does not ex- 
‘ceed fivé hundred rupees per mensem ; or 

tax (gy) any person whose income from all sources js 
less than five hundred rupees per annum, 











’ (2) Nothing in section 4 shall render cha 
cable, under I of the second schedule to this 
Act, the pay of any “person in-the service of the 
Government whose pay does not amount to one 
' hundred rupees per mensem. - 
i, 6. The Governor General ‘in Council may,’ by 
Power to thake ex- notification. in the’ Gazette 
apd. "» of India, exempt from: liabi- 
lity to the tax the wholé or any part-of the’ 


_ ineome of any class or’ tribe, or of any persons | th 


residing in any specified area, and may, by a like 
_ hotification, revoke the exemption. 


CHAPTER III. 
AssrssMENT AND CoLtxection. 


gente es A Salaries and Pensions j 

h, 7%. In the ease of a person receiving any pay, 
Mode of payment in abnuity, pension or gratuity 
tase of Government ofi- from the Government, any 
__ Gials and pensioners. yable to him by the 









‘ tuity shall be reduced by the amount of the. 
cases which he is liable under Part I in respect 


e of a person receiving any 
pO gpnk pension: or 


[te pea by te 






n os. at? as a mem- | 


. 


| thirty-first day of March in the year immediatély — 






m ~ stm _ t 
u ment in of tlfe pay, annuity, pension | 


‘| during 
day of 







id by, thatrofficer: the pr ed 

to the credit of the Government. of India o ; 
the Governot General in Council directs, 
|e (2) If that officer does not dedu and pay 
° 

the tax as required by sub-section a bepties | 
without prejudice to any other gonsequences which . 
he may incur, be deemed-to be persbnally in 
fault in respect of the tax. 4 pear 
| _ (8) If, when any payment is made, the tax is [A 
| from any cause not deducted, it‘may, and on 4 872, 

reyuisition of the Collector shall; he deducted « — 
| when any pay, annuity, pension or gratuity is 
| subsequently paid to the person liable to the tax. 
| _ (4 The power to deduct under this section 
shall be without prejudice to any other mode of — 
recovery. i : pS 
















(yk 









9. The principal officer of every co 'y, and 
- Anrfval return by Of every local authority, and 
Principal officer of eom- of every other: public body 
Pany or association. or association not being a 
company, shall prepare, and, ‘on or before the 
fifteenth day of April in each year, deliver ot 
cause to be delivered to the Collector, in the pre- 
scribed form, a return in writing showing— 

(2) the name of every person receiving at the 
date of the return any pay, annuity or pension 
from the company, authority, body or association, 
as the case may be; and : 

(4) the amount of the pay, annuity or pension 
so received by each such person. - 


_ B.—Profits of Compainies. ‘ 
10. The principal officer in British India of. 
every company shall - pre- 
pare, and, . ; 
the fi 













































Annual statement of 
hett profits. 


“him showing— } 

(a) ‘in the case of a shipping company having 
ships engaged in trade between British India pi 
any other-country, the nett profits made by each 
of those ships during the year ending on the fer 
,on which the company’s accounts have been last 
made up, or, if the company’s accounts hate not 
been made up within the year ending on the 









eding that for which the assessment is to. : 
ate, vas during the year ending on the said 
thirty-first day of March ; and, Sought 

(4) in the case of any other company, the nett 
fe made in British India 


ee 


pricier 
during the year ending on the aay os du 

mpany’s accounts have been last made up, 
if the company’s accounts have not me ; 
within the year ending on the thirty-first. day of 
March in the year immediately . preceding that — 
for which the assessment is to be D 
the yer ending on the said thi 


Sew 






to be served on 


the com’ 





cause to,be there produced, for thei 






































C.—Interest ‘on Securities., 



























default in respect of the tax. 


PR 


ch last preceding. 















notice requiring him, 
or before a date to be iasorgia rion ioned, ithe to 
attend at, the Collector’s office and produce, or. 





ctor such,of the accounts of the company 
refer to ‘the year to which the statement 
ites and gs are in his possession or power. 

F) On the day “specified in the notice, or as’ 
afterwards x ie be, the Collector shall, 
an order in writing, determine the amountrat 
ich the company shall be assessed under Part II, 
‘and the time when the amount shall be paid, and, 
subject to fhe provisions in this Act contained, 
that amount shall be payable accordingly. 


12. (1) The tax payable under Part WI «in 
eg . 5 respect of the interest on 
‘Mode of payment of gny of. the securities men- 
or gaia” on 8° ‘tioned in that Part shall, at 
ae . the time when and place 
where any of the interest is paid, be deducted there- 
from by the person empowered to pay the 
interest, and be paid by that person within the 
ribed time to the credit of the Government of 
-or as the*Governor General in Council 


-eation prefixed thereto ‘requiring — 


(2) If that person does not deduot and pa 

the tax as required by sub-section (1), he shall, 
thout prejudice to any other consequences which 
he may incur, be ‘deemed to be personally in 


~ D.—Other Sources of Income. 
¥ Ordinary Mode of Assessment and Collection, 


"13. "The Collector shall, from. time to Aime, 
gin 4 aa determine what persons aré 
_ Collegtor to determine chargeable under Part IV. 

‘ — and the amount at) -which 
very person so chargeable shall le assessed. 


14. (1) The assessment shall be made upon 
Se *+ — Modetof making assess- the income accruing to. the’ 

ment. | person during the year end- 
on the day of the year next before the year of 
{on swhich his account# have been 
ually made up, or: on ‘the thirty-first day of 


(2) In the case of a person for the first time be- 
ning chargéable under Part iV within the year 
_ of assessment, or within the year next before that 
year, the assessment shall be made according to an ’ 
average “of his income for such yeriod as the 
Collector, under the circumstances, directs.” 

(8) In assessing under Part 1V, in respect of 
~ ingome assessable under that Part, a person in the 
service of the Government, whose pay, by reason 
* of its being less than one hundred rupees len=. 
m, is not chargeable under Part 1, the Collector |’ 


or languages, and : 
such person the following} artic 
(a) his name and the source or 
income in respect of which he is | 
(t) the year or portion of 
tho taxSo- BS pads eke 


ec) the place or 

sissy ta ta ae 

(d), the amopit to be paid ; and — 

(e) the place where, and the person 

amount is to be paid. 
(8) The list shall be filed in the~ 

Collector before the prescribed date, 












ged 


mentioned in the list to pay, within 
from a date specified in the no} 
amount stated in the list as payable 
apply to ‘the Collector, within thi 

that date, to have thewassessment wed 


hv" 











* (4) The list: so filed shall be open to 
at all reasonable times without amy pa: 

. (6) The list, or such part or parts 
the Collector thinks fit, with the not 
fixed thereto, shall be further published 
manner as the -Local Government may 
to be best adapted for giving -info: 
persons concerned. - ” . 

(6) The Jist-to be prepared each" 
the list of the previans year with 
ments as the Collector finds to be nee 


16. In the case of a person ch 
Notices to persons Part IV whose 
with incomes of two come 18, In 
thousand rupees and up- opinion, tw: 
ee or upwards, 4 
shall cause a notice to be served: 




























stated therein as payable by 0 
the Collector, within thirty days £ 
to have the assessment reduced « 


17. (1) Notwithstanding 


in sect 

Exceptions to the pets 
tat peeling seni the Lo 
directing a Collector in 
eases, to include in a list an 
person who is liable to 
under section 16 instead ¢ 
a. notice, and to serve a 


any person li 
section 15 i of 






































Petition  Collecto zs v h 
fecive teenie ing 


sy petition teed under art IV. 
apply by petition to the Collector to hav 


























ite, Mananere aud Tocco, tss.4 '3\ Basesstnent reduced or-éancelled. Merk! 
i Managers Ant Seaneeililed, (2) ‘he Petition shall oalinaily he presuited 
SA en $ or | Within the period specified in the notification pr 
son being'the trustee, guardian, curator fixed to the list filed undér section: 15,. or in 
,, giiardians “OF cotnmittee of any infant, | notice served under section? 16, as the case may 
‘ttees of ing incl gird a ea ym be. But the Collector may receive a petition afte 
’e law of England, Junatic or the expiration of that period if he is’ satisfied that 
-., idiot, and having.the control thé objector had sufticient cause for not presenting — 
of the infant, married woman, | if within that period. : Aa a ae 
Tana iot, whether the infant, married woman, 





‘aig ste British India or not, 
if the inf Sinica : 


ae 
1d “that Part in like manner and 
amount as the infant would be chargeable if he 
were of full age, or*the married woman if she 
were ‘sole, or the lunatic or. idiot if he, were 
apable of acting for himself, ‘ 
_ 20, Any person not resident in British India, 
4 Bs re be Whether a subject of Her 
names of Majesty or not, being in. 
ie : _ receipt, through “an a nt, 
. of any income sae Ro under Part 1V, shall bes 
chargeable under that Part in the namé of the 
agent in the like manner and to the like amount 
as he would be’chargeable if he were resident in 
British India and in direct receipt of that income. 
» 21. Receivers or mana appointed by an 
#19) Revoives aikseirere, Cows in Int, the Courte cf 
Courts ‘ot Wards, Ad- ‘Wards, the Administrators 
_ mninistrators aland General of Bengal, Madras 
_ OMipial Trastecas and Bombay, and the Official 
_, Trustees shall be chargeable under Part IV in re- 
~ | spect of all income officially in their possession or 
under their control which is ‘liable to assessment 
under that Part. sig mearah pros: 
22. When a trustee, guardian, curator, ree 
Power to uties mittee or agent is, as sue! vi 
+ hugged an trustoss te ‘assessed oe Part IV, 
or when a receiver ormanager appointed as afore- 
» 4 Court of Wards, Administrator General, 
flicial Trustee is assessed under that Part in re- 
‘Spect of tacome officially received, 
__ the person or Court So assessed may, from time 
‘to time, out of the coming to his or its pos- 
as ®, guardian, curator, committee 
ag receiver,’ t, Court of Wards, 
General or “Olcial rustes, rotary 
is sufficient to pay the amount of the 


iv 






lunatic or 
chargeable 


to the same 














“information. 






et Phn tan, dhngualle. andes ted. 


this Act, or, if a time is not so ap 
| the first day of June in each 


- (8) The petition shall, as nearly as 
stances admit, ‘be in the form coritained in ¢ 
schedule to this Act, and the statements con 5 
the petition shall be verified by the petitioner ‘or ' 
some other competent person in the manner requited 
by law for ‘the verification of plaints, 


25. The Collector shall fix a day and 
Bearing’ of petiilen for the hearing of | 
ye "tion, and ‘on the we 
the place so dixed, or on thé day and at ’ 
if any, to which he has adjourned the h 
shall hear the petition and pass such order thereo 
as he thinks-fit. . ee 


26. Subject, tothe control of the Local Gove, 

ment, the Commissioner ’¢ 

ccna forvetasen nthe. Division may, i 

. discretion, on thé petitié 

any person deeming himself aggrieved ‘by an order 

under section 11, sub-section (2), or section 4 
call for the record of the case, and § 

order thereon as he thinks fit, : 


27. The Collector or Commissioner ma 
any person whom thi 
able to gite evidence: fo 
urpose of enabling 
etermine how the p 
or the company which he represents. 8h 
‘assessed ; and may examine on-oath the 
summoned and the petitioner, and may require 
‘either of them to produce any documents in his 
possession or power relating to the sources of 
Income to the assessment of which the pei 
Provided that the’ Collector or Con 
shall not call for any evidence exce} 
instance of the petitioner or in order to 
the correctness of facts alleged by him, _ 


















THE 















































Power to summon per- 
sons to give necessary 











4 CHAPTER. 
~ Recovery or Arreaks or Tax. 


oH 


“tact Tae et 


ded that, where a, person has present 
n under ssoticin i, . y 
rable frome him unless, within thirty 
m the passing of the order on the petition, 
pay the amotnt, if any, required by that 
* = 
‘An order: passed under sub-section (2) shall 
an force-of a decree of a Civil Court in a suit 
“which the Government is the plaintiff and the 
defaulter is the defendant ; and the order ma, be 
enforced in manner provided by the Code of Civil 
Neer for the enforcement of decrées for money ; 
and the procedure under the said Code in respect ‘of 
the following matters— ae 
(a) sales in execution of decrees, 
, ) arrest in execution of decrees for money, 
- <(e) execution of decrees by imprisonment, 
_‘(@ claims to attached property, and 
ecution of decrees out of the jurisdiction 
of the.Courts by which they were passed, 
shall apply to every execution issued for levyi 
batht ™m erasee vet wed re 3 save that al the 
powers and duties conferred an imposed by the 
said Code upon the Court be exercised and 
ged by the Collector by whom the order has 
been made or to whom a copy thereof has been sent 
cr execution according to the provisions of the said 
c tions 223 and 224. E 
(3) No sum payable oe Se Act ag be re- 
; coverab! by any process whatsoever after the ex- 
Satin of three months from the last day of the 
_ Year in respect of which it is payable. ° ; 


— 
. 7 


pes CHAPTER VI. 
, SuprLementaL Provisions, 
“30. When any money is paid under this Act to 
the Collector or is recovered 


thereunder by him, he shall 


give a receipt for the same, 


(a) the date of the payment or recovery of the 
+ money ; ‘ 
(0) the amount paid or recovered ; 


(@). the fone 
+ the source or sources of income in respect 
as of which the tax was payable ; ‘ 
 (@) the year or part of the year“for which the 

oo. tax was payable ; x : 
(e) the place or places, district or districts, 
-, , where the income accrues ; and 


(f) such other particulars, 


prescribed, 


‘ment, the Collector may cause a 


-made, or if any such com 


m who was liable to the tax, and’ 


it any, an may be, 


igen wim fr mtn 
joked, which source, -if it. 

known to exist, would have increased * 
on the person, stating the amount to b 
respect ofthat source. © 

(2) The provisions, contained in sec! 

18 and 24 to 27 (both inclusive) shall apply t 
notice ‘and regulate the procedure ther bere. 


82. (1) If, during or within two months fr 
“Correction . of over: the end of the year for 
assessment. an, assessment “under: 
IV has been made, the person assessed 
the satisfaction of the Collector that 
during that will be or has been less 
sum on which the assessment under that 
made, the Collector may cause the assessm: 
for the year to be amended 4s the case req 
refund such sum, if any, as has been overp: 
(2) If a company or person assessed und 
II or Part IV ceases to carry on the trade or busi. 
ness in respect whereof the assessment was made, 
if any such person dies or becomes insolvent b 
the end of the year for which the assessment 
y or person is, fi 
any other specific cause, deprived of or loses 
income onwhich the assessment was made, then 
company or person or its or his represen 
interest may apply to the Collector within: 
months after the end of the year, and the 
on*proof to his satisfaction of any such cau 
aforesaid, shall amend the assessment as th 
may require, and refund such sum, if any, a 


been overpaid. 
Penalties. ° 
: aaiae +e @ § Wek» 07 

Fi 4 
morta oedtiver saurne faile—= 
or statements. . 

(a) to deduct and 
section 8, sub-section 
(2), or Y ; 
. (3) to deliver or cause, to be delivered 
Collector in due, time the return or 
mentioned in section 9 or section 10, } 

(c) to produce, or cause to be pro 
before the date mentioned in a 
section 11, such accounts as are refert 
notice, Bh cor 

the shall, on conviction before a 
tags 1g with fine which may e 

every day during which the 

(2) cst Commissioner of — 
remit w or in ny 
thieogetions part mys. ; 

34. If a person makes as 

False statement in prese 


y any tax as required 
1), or section 12, sub-sect 

















4 
“Code, the words “ judicia 

Poa promplive?™ walk ke-taban 
ze Power to make Rules, 
(2) The Governor General in Council may. 
igo bole “make rules consistent wit 
+ Powerto make role this Act for the ascertain. 

~ gent of income’liable to assessment and, generally 


ing’ out the purposes of this Act, an 
“ny dele to a Local 


a 

overnment the power to 
make such rules so far as regards the territories 
subject to that Government,” 

: 3 (2). Rules made under’ this 
Bey ie shed.in the official'Gazette, 














” . 


M 


section shall be 


Wea +* Miscellaneous. : 
‘Vill, * 88. No suit shall lie in any Civil Court’ to set 
$42] Bar of suits in Civil aside or modify any assess- 
Court. ment made under this Act. 
Vill, 39, Allor any of the powers and duties con- 
8. 43. WHT scdrahes Gf powsrss of ferred and imposed by this 
‘Collector aud Chwmis- Act on a Collector or on a 
+ / poner, + + “Commissioner of Division 
may be exercised and performed by such other offi- 
cer or person as the Local Governmént appoints in 
this behalf. 
Act 11, . 40. Eve reon shall be legally bound to 
8 81.) hs of furnish: in the prescribed 
joe to furnish anner and at the ribed 
sanyo ac? time such information as any 
_ officer or person exercising all or any of the powers 
. ofa Collector under this Act may require from 
him for the purposes of this Act. 
41, (1) A notice under this’ Act —y be —_— 
ada on the n therein nam 
cap. 55, a receacems either by post or by the 
A) delivery or tender to him of a copy of the notice. 
: (2) If a notice is served by posty it shall be 
_* deemed to have been served at the time when it 
: " Would’ be delivered in the ordinary.course of post, 
_ and in proving the service it shall be sufficient 
a ——- ‘that the notice was properly addressed 
and put into the post. 


. 


Vill, 
8. 44, 
38 & 39 
















by a the service shall, whenever it may be 
acti be on the person named in the notice 

9, in the ease of a firm or a Hindu undivided 
: some member thereof; eae 
But when the person or member vannot be 
d, the e may be made oh any adult male 










4 





and 228 of the Indian Penal. 


e any proceeding | 


Tf the notice is to be served otherwise than « 


ing with him; apd if) 
(oom: Replngh 


: tories — abject to diff 
Governior General in Council may declare whi 
those places shall, for the purposes of this Act, be a 
deena Whee the privdipal oan a business. ~ 
n ‘a com or 8 several places Ne 
of business in the ns He es subject’ to a single 
Government, that Government may declare 
which of them shall, for the purposes of this Act, 
be deemed to be the principal place of business. 
(3) When a person has several places of” resi- 
dence in territories subject to different Local G 
ernments, the Governor General in Couneil 2 
declare which of those shall, for the purposes — 
of this Act, be to be his residence, 
(4) Whena person has several places of resi- 
dence in the territories subject oa 
ge Be pe may. declare which — 
of those places r poses of this A; 
be deemed to be his residence. : te 
(6) ‘The powers given by this section may be 
delegated to and eraciell such officers ay tks 
Governor General.in Council or the Local Gov. 
‘ment, as the éase may be, appoints in this behalf, 
















































payers of péndhari and Act, he shall notin respect, 
Capitation taxes. ° that period be assessed to the 
péndhari tax levied in the Central Provinces un 
Act XIV of 1867, or to the capitation-tax, 0 
land-rate in liew thereof, levied in British B 
under the Burma Land and Revenue Act, li 
44. Every person deducting, retaining 
ing any tax in pu 
ae this, Act in respect of it 
belonging to another person is hereby indemnifie 
for the deduction, retention or’payment hereof, 
45. All powers conterred by, or conferrable 
Powers exerciseable under this Act-on the Goy- 
from time to time, ernor General in Council or 
on a Local Government may be exercised’ from — 
time to time as occasion requires, : 





THE FIRST SCHEDULE. — 


ENACTMENTS REPEALED, — 4 

“3 (See section 2.) Soe 
Acts oy Tie GoveRNon Gexenat tN Counor. 
Number and year. Short title. 






| ‘4 


Northern India Licenso So much 
ea 


we ie: 
i sie 


Act No. I of 1678 | The 


‘Act No. VI of 1880 


me by Soomrjerr 


* 


2. Profité “of any other 


5 Liven Act 178. So much at hae not any 
rein tg 


bar fied the income amounts 
2,000 per annum, or 
Rs. 166-10-8 per mensem, 


whether | or upwards—five pies in the |" 


‘Ou the income is less 

than Rs. 2,000 per annum, 

n-|or Rs. 166-10-3 per men- 

\ anithority “ie iecappaetcamas seat 


Interest “becoming” Chen $ or 
on 


‘| after the first day of Aj 
«| 1886, and payable in 
India, on— : 


2 Te ee 
‘of the security produces u certificate | 
tot bis amaeek neon See 
in which case rename shall be n 
or unlegs he produces a like certificate tl 
all sources is less than Rs; 2,000, in w! 
be four pies in the rupee. 


i eae of India, 


ra stock or debentiires of, or 
shares in, ‘railway or other com- 
, the interest whereon has 


Pare ge the Secre- 
at alee 
cil, or 


|g amg tee enc 


rities for issued ‘on 
es oe ioe by pr. 


lopliationtys’ 


PART IV. 


; ‘Otuan Sovnces ov Ixcoms. 
Any svuroe of income sit $n (a) 1f ‘tte ‘tinal incase le 













rupees = 
from the documents of which a ae 


h income nd profits actual accrued 
of wiecjeat sate ant aod row 





[here state the exact number et 
the income and profits a and arose). 
the said year your petitioner had no 


; 3 sia or profits. 
Pek 3 petitioner therefi that /hi be assessed 
Bee ree tate a be dared not ta be charge. 
: (Signed) 4. B. 
rm of Verification. 


A, B., the joner named in the above ition, do 
id that what stated therein is true to the best of my 
information and belief. 

(Signed) A.B. 


eS 
‘ * This list, F Ppok the seater 80 wishes, may be pre- 
edged 4 in & sealed on 





“professions, and 





-a single Act for all India is su 


“Te hows fel ond paces 
to legislation for the purpose-of ine 
lie revenues, it ‘has ae decided to 
existing License ‘'ax to offices, em: fi. ents 
and, generally, ta make |i le to as 
ment all incomes derived from soureds other t hai 
agriculture, 


“The existing License Tax A 











cts are repealed : 
bstituted. i ae 

























the area of its incidence has been, as above 
extended ; but the principles of ‘the License 
are closely followed in the case of annual in 
below Rs. 2,000, and the re and mac! 
for assessment and collection are maintained 
ease of all incomes so far as i 
altered conditions of the tax, 












GES of ty ae 
PUBLISHED BY AUTHORITY, 


. 
CALCUTTA, SATURDAY, JANUARY 23, 1886, 





PART VF 43 a 
sgn, an mig a egulations, 
P or Feiss under Rule 22, ig oe 





















. 
“dl p SS ae OF INDIA, . 





"LEGISLATIVE DEPARTMENT. 
: and 2 i 

(First publication] * 
_ * The following Report of the Select Committee on the Bill fox imposing a tax” on ha 
eee derived from sources other than agriculture was presented to the Council of ti ~ 
gulations 


rnor General of India for the Pere of making Lawa and Re on the 
* Janugry 1886 — 


oe 


é 
"We, the undersigned, Members Bi the Select Comntfittee to. which Bill for.in 


ie) Prom the Officiating Secretary to the Government of Bengal, "31, dated ing a tax on ‘income = i 
‘the 7th January, 1886. tived from sources o PB: 
T from eed Financial Secretary to the Government of Bombay, dated than agriculture. ; 
the h 
5 sontlegam fe the Chief Commissioner of Assam, dated the i1th January, ferred, have con: 


the Bill and the p 
agen from = Resident, reals otek 


noted on the margin 
eae Telegram fro the Secretary to the Government of Te, Puxjab an dated the oth 
January, 1886, : 


T from the Chief Secretary to the G mment of Madras, dated submit this our Reporte 
the arth jlees; 5 ee ee ER. nile: Boba 2. We have provid 
es mmissioner, n vi n . 
ig Sate = ome apey 0 acs Preciosa WY 


in section 1 that th 
s, Now SURI tora dated the oh aiery, x speeds OP UE force 
5 n from the Secretary to 
11th January, 1886. 


the Chi Chief Commisbio isbioner, Central Provinces, the - gets day of A 
; t. ring the 

ter from Jed L. Macy, ago tothe Hon'ble R. Steel, No.'17, dated TONE slapecs pete 
Tee oe et Stee, dated Seat ae of the 
L ‘3 an at ; 





































G 


‘them in the exercis: 

landholder will be ex 

Bet any) appartgnant toh 

~own.and occupy, = Heth ‘i 

ce 4. We have inserted’in the same n a, further clause (clause (A), based 
- English law, excepting from liability to the tax amy portion not exceeding ne- 

his income whic a person pays either to the Government or to a companygin 


-Jife-insurance or deferred annuity. t ‘ sup ane : 
| 5. Clatise (a) of section 5 (clause (¢) of that section in the Bill as introduced) 
on a similar claus¢ in Act VIII of 1872. The exemption appears to us to be siif 
~ 0 cover educational endowments, and does not, as has been suggested, open a door to 
evasion of the Act by colqurable gifts to idols or any like device. 25 fits Stee ia 


¥ 6. We have omitted sub-section (2), of the same section in the Bill as eden 
| ‘There appears to us not to be sufficient ground for making, between official salaries and 
| other incomes, the distinction which was proposed in that sub-section. eis 


7. By the new sub-section (2) appended to section 5, we have made it Clee 
| salaried manager of land is not exempt from the tax by reason only of the income#of his 


~ employer being exempt therefrom. ; ‘ 


. 8. We" have ascertained that companies and some other private employers are much 
opposed to that provision of the, Bill as introduced which imposed ‘on them the duty of 
deducting the tax from the-sdlaries of their employés. To the argument that there was 
such a provision in force in the years 1869-72, they reply that the provisiqy was then a 
fruitful cause of misunderstanding and disagreement between them dnd tMtir subordi- ~ 
nates. Undef’ these circumstances it appears to us tha, companies ought not to be com- — 

+ pelled ta collect the tax. We have therefore modified section 8 of the Bill, and empowered 
the Collector, by a new section (section g), to enter into an arrangement with any private. _ 
employer, 6n terms to be mutually agrced ‘on, for the collection by the employer of the — 
tax payable by his employés. Ws : vee fy 

9. Section ro of the Bill as introduced folloWed the Acts of 1869 and 1872 in making 
“special provision for the taxation of shipping-companies. It hag been stated, and we have ~ 

satisfied ourselves, that the provision was’ unworkable and, in practice, inoperative. ‘Ite 
has therefore been omitted from section 11, and the second schedule, of the Bill as aménd- 

ed by us: and we have added to section 5 a special exemption (clause (d) ) in favour of 

shipping companies. incorporated or registered out of British India and having their 
principal places of busingss out of India and their ships ordinarily engaged in seagoing ~ 
traffic out of Indian waters. ‘ ° ; Ne er bi 
10. To sectiof 18 (section 17, of the Bill as introduced) we have added clauses em= 
powering the Local Government to @uthorise the Collector in any specified town or place 
|, to publish general notices inviting tax-payers to make returns of their income, aye in any 
presidency-town to serve special notices on individual tax-payers inviting them"to make 

such returns. ° ; Laer 


ar. In section 24 (section 23 of the Bill as introduced) we have provided for houses 
* _ occupied by their owners being assessed at five-sixths, instead of nine-tenths, of their 
Pe eee value. We have thus reverted to the principle of section 132 of Act XXXII 
hg 186 ‘ i . 

* ‘ : 

: 12, We have so modified section 27 (section 26 of the Bill as introduced) a8 to 
the Commissioner to call for the record in the case of a petition for the revision 
“assessment of two hundred and fifty rupees or upwards. ‘ 


13. In section 30 (section 29 of the Bill as introduced) we have provided for the con 
 tinuance of the summary process of recoyery described in section 24 of the Bengal Lice! 


Act, 1880. a 


14. In sub-section (5) of the same section we have provided that no procee 
the recovery@of any-sum payable under the Act:shall be commenced after the expiratio 
three months from the last day of the year in respect of which the sum is payal le. 

. © section as amended by us is more restrictive on the revenue-authorities than the ¢¢ 
ing section of the Bengal License Act, 1880, and less so than the corres; 
- of the Northern India Viceuss Act, 1878... - 


15. In section 31 provision has been’ made, as in Act XXXII of 1860, for ot 
af the tax. aa % ak sg a ea 
16. Seeing that provision is made in Chapter IV for revision of 
that section 32, sub-section (7), of the Bill as introduced should be 










from the tax in respect of the annual 
is land, he wall be assessable in respect 



















n 
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sae ee re Ste ape * C3 ke: aed 
dormer stesirahlc te specify more particular! than in section 
a 








troduced the information which may be required b: collector for the pur; 
We have, therefore, for that section substituted sections 41"%o 45 of the 
4 “i f re Se "{ . £ 






hav: niedieed aden mot th Bill ? q teat a ae a ; 
te lc ly pose shal of premed ut we ave,edured 


From the first column of Part III of the second schedule’to the Bill as in we 
have omitted the clause relating to stock of, or shares in, guaranteed railway ‘tompaiies. 
The clause is unnecessary, as all railway a will be assessed on their ett Fig’ a 








e have, however, provided in new clause (c) of Part III for the recovery, 
r prescribed in section 13, of the interest on debentures issued by companies. _ 








_21. The publication ordered by the Council has beeg madeas follows :— Pere 
Parts 4 . , 
J ue Rig In English. >. a 
‘Ree ‘ mh, _ Gazette ¥ j Date. © : 
| Gasette of India oe a va. 5th, th and 16th January, 1886. 
Fart St. Gotpge Gaeta 3 .~- 20th January, 1886, 
Bombay Government Gasette Kee teed + o» 14th January, 1886, $ 
‘Calcutta Gasette .*  .., ee ee a -Igth and 20th January, 1886. 
North-Western Provinces and Oudh Government Gasette .., 16th January, 1886." 
Central Provinces Gasette oo Bs ++ 16th January, 1886, 


* 22. We do not think that the measure has been so altered as to require re-public 
and we recommend that it be passed as now ameh@ed. 


. ‘ A. COLVIN. 
: ; , C..P, ILBERT. 
. aR a T..C. HOPS. 
a ‘ Se peat Vv. N. MANDLIK.*® 
re Ps ' PEARI MOHAN MUI 
“a “ J. W. QUINTON, ©0315 


é ROBERT STEEL... 
W. W. HUNTER, _ 








"© Ldiffer from the majority on sections 1, 5, clause (d),/and section 24. I think the Bill should terminate ir 
: Seanios toa. goers I think clause (a), section ¢, showld be modiGed or left ott, and section 4 should made 
cable only to houses in principal towns and cities. ‘ + eR 


, V.N.MANDLIK, 


a of opinion @n the following provisions, namely, (1) “and inves 
ction 45 (2) clause ( 7) of section 5; an 24. ; Sy 


d (3) section 





p . * 
a ° 












: ConTeNgs. oe 





oo i 
Bs athe a2. Receivers; managers, Courts ' 
ag? e ‘ ' ceivers; manage behcl an 
- CHAPTER kL . Trustees. i 






. Pret aN . - 9 . oa 2 sbiva bis ong 
_ Occupying Owners. — ee 
‘ ; a or es ‘i enilen for tax on occupying ¢ 0 




























*, 
Ape aH 7 eg * CHAPTER Iv. 
CHAPTER Il. i REVISION OF ASSESSM 
Li BILITY ‘ro Tax. 25. Petition to Collector against as: 
ae * +]. under Part IV. 

a liable to the tax., @ 26. Hearing’ of petition. ‘ a 
cs Exceptions, , 27. Petition to Commissioner for revisio’ 
Ie Power to make exemptiops@ 28. Power to summon witnesses, bein 

: “ri : 5 


ee Le aa CHAPTER V. +). 
* RECOVERY OF ARREARS OF TAX. 


2g. Tax when payable. 
30. Mode and time of recovery. 


CHAPTER III. 
* Srgrcmergel AND COLLECTION. 
_ A—Salaries and Pensions. 















2 . 
Mode of payment in case of Government . SAE TOU Nas 
officials and pensioners. : ‘ CHAPTER VI. 
e of pafment incase of servants and e 
_ pensioners of local authorities. pba SUPALEMENTAL PROVISIONS. _ 


9 . Mode of payment in case of servants and 












‘ Composition. ¥ 
sion f 
Rploy . 6 pespanice and eteaty. 31. Agreements for composition: «4 
nual return’ by-principal officer of | © T. a 
company or esnchasion Receipts. “ 
oe : ik é 732, Receipts and their contents. 
* _ B.—Profits of Companies. . . Amendment of, Assessment 
11, Aabast statement of nett profits. - 33: Amendment of assessment.» a4 
12, Power to require officers of companies to "" Penalties:. aes < 
: 4 nae okies 34- Failure to make payments or’ r 


returns or statements. 
} C—Interest on ‘Securities. ° 35: a statement in declaration. 
36. Prosqgution to be at instance of CB! 
Hol of payment of tax on interest on | » 4 Sections 193 and 228 of Penal 
securities. =~ apply to proceedings. 


\Power to make Rules. 
& ‘38. Power to make rules, 

| Mode o Assessment and Collgction. “ . 

ipaticetor to determine persons charge- ‘Miscellaneous. as 


“| gg. Bar of suits in Civil Court. 


Mode of making assessment. + 
40. Exercise af powers 8 of Col 
. List of incomes under two thousand |. ee 



























es and upwards. 


ordinary Shs Sa 







Power to pocaer 
oe 

















e from time totime, 


: ‘= 


OME AND RATES OF TAx. 


+ r} i TITION, a 
f eis ere ‘ 
ge ONS, 11. 






“A Bill for Imposing a tax on income’ derived 
from sources other than agricultire, 

-) WHERYAS it is expedient to impose a tax on 

“income derived’ from sources other than agricul- 

ture; It is hereby enacted ‘as follows :— 


¥ 
CHAPTER I. - 


PRELIMINARY, 


1 (4 This* Act extends to the whole of 
British India, and applies 
also, within the dominions 
of Princes and States: int 
dia in alliance with’ Her Majesty, to “British 
‘Subjects in those dominions whé are in the 
ervice of the Government of India or of a local 
uthority established in. the exercise of the 
po of the Governor General in Council in 
th t Behalf ; and ; 


- Extent and commence- 
‘ment, — 


(2) It shall come into force on the first day 
of April, 1886. 


(3) Any power conferred by this Act to make 
w7©S Or to issue orders may be exercised at any 
: the passing of this Act; but a rule. 
* order somadé or issued shall not take eff 
the Act comes into force. ; 


On and, from the day on which this gct 
“haat a comes into force the enact- 
i? ents specified in the first 
this Act shall be repealed, except 
able and a sums due. under 
s and thé mode of recovering 





oy 

Rae ae es 

this Act, unless there is something 
. fepugnant in thé subject or | 


; 














zazette of India, or 
eral in Co 
tules. made understhis Act : 


(4) “ salary ” includes 


“se 


lieu of or in addition to.a fixed salary, 
| of an office or employment of profit ; 
ject to any rules which may be 
this behalf, it does not include travelli 


tag¢, horse or sumptuary allowance, or ar 
other allowance gyanted to meet specific: ex. 
penditure : na 1 a ee 


] EDULE. —ENACTMENTS 

' REPEALED, 
ID SCHEDULE.—Sources or 
Inc 


“THIRD SCHEDULE.—Form or Pr. 


* (5) “income” means income ‘and profits ac. 
cruing and arising or’ teceived in British 
and includes, in th 

within the dominiolts of a Prince or State in Indi: 
in alliance with Her Majesty, } n 
pension or gratuityspayable- to that subject by 
he Government’ or b : 


established in ae exercise of 
Governor Gen’ 


| er 
(6) “ Magistrate” means a Presidency Magis. [Act 
a Magistrate of the first or second ~ 


oer rs ‘ 5 
(7) “person” includes a. firm and a Hindu cob 
undivided family : 


(8) defaulter” includes ac 
making defaylt under this Act: 


(9) “ Collector” ‘means the chief officer in 
charge of the revenue-adminiStration * of la 


whom the Local Government, by notification ir 
the official Gazette, i 
of his office, appoint td be’ a Collector for th 
purposes of this Act; in the case of a" compa 
or/irm, it means the Collector, as here d n 
of the district or { 
its principal place of" business in British India ~ 
is situate; and, sin the case ® 
hargeable under this Act, it means the 
Hector, defined as aforesaid, o 
or presidency-town in which the person has his * 
rincipal officer,” used with reference 
sto atithority or a company or any other® 
La lic body -or association not being’ a local 
_| authority or compamy, means— | é 


4 ¢ f. “ +) 
(a) the secretary, treasurer, mahager or 







(6) any person connected with the au 
+ upon whom the Collector has 






by ndtification 
uncil or cdl Goreconn 






ee ey 
allowances, fees, co} 
perquisites or profits receive: in 











escribed 














dia, 
© case of a British su ject 





any salary, annui 





a local authori ; 
the powers of the 
tal in Council in that behalf: 

















1 ‘ 


ompany or firm 872, 
- ; 


;ina presidency-town, any officer 


may, by name or: by yi 









residency-town in which 














f any other 








f the district. - 


























nt of the authority, company, 
sa Naan ge ; wer 








ity, company, anid or assoc 






sé to be 





























- gSubject to the 
“Incomes liable’to the 
tax, 
_of April, 1886, and 
to the “credit "of the Government of 
the Governor, 
respect of the ey of income specified in the 
ee first column of t 
x 


second column of that schedule. 


‘|. 


‘rate assessed and collected by officials of the 
Government, as such ; or 


ey 
Sg 


going traffic out of Indian waters; or” 


‘ Ss AY 
exceptions mentioned in the 
next followinty section, there 
shall be paid, in the year 
‘beginning with the first day 
in each sie year, 
ndia, or as 
General in Council directs, in 


ai 













“this Act, |. 


e second schedule 
If in the 


tax at the rate specified in that be 


5. (7) Nothing in section 
4 shall render liable to the 
+ tax— 


Exceptions. 
. 


(a) anyrent or revenue derived from land which 
is used for agficultural purposes and is either 
assessed to Jand-revenue or subject to a local 


(6) any income derived from— . 
(i) agriculture, or ‘ 
* 
(ii) the performance by a cultivator or re- 
: ceiver of rent-in-kind of any process 
ordinarily employed by a cultiyator 
or receiver of rent-in-kipd to der 
the produce raised or received by 
him fit to-be taken to market, or 


(iii) the sale by a cultivatot sor receiver of 
rent-in-kind of the 
received by him, when he does “not 
keep a shop or stall for the sale of 
such produce ; or 


(c): any butlding owned and occupied by the 


~ receiver of the rent or revenue of any such land 


as is referred to in clause (a), or by the culti- 
vator, or the receiver of rent-in-kind, of any 
land with respect to which or the produce 
whereof any operation mentioned in clause (4) 
is carried on : . 


Provided that the building is on or in the im-+ 
mediate vicinjty of the land, and isa building 
which the receiver of the rent or revenue, or the’ 
‘cultivator or the receiver of the rent-in-kind, 

_ by reason of his connection with the land, re- 

‘tires as a’ dwelling-house, or as a store-house, 

actory or other out-building; or 


(d) any profits of a shippin, 
rated or registered, out of 
aving ‘its principal plac 
. India and its per ordin 


ritish India an@ 
of business out of 
ily engaged in sea- 


* solely 


(e) any income derived from eyo 
le pur-, 


‘employed for religious or public charita 
poses ; OT, 
_ (f) any income which a person enjoys as a 
member of a company or of a firm or of a 
Hindu undivided family when the company or the 
firm or the family is liable tothe tax; or, “ 
3 * ! * ‘ . 


non-commissioned officer. or Pp 
"Majesty’s Forces or of Her M 
Forces who is not in an Hes 
according to the ordinary practice, 
differently by military persons and 
and whose salary does not exceéd 
rupees per mensem; or 


is 
taxation under this’ Act: by reason: 


under this section. 


roduce raised of “whole, or any 


company incor- |, 


in respect 
exception, be chargea 
deducted from the salary 
the authority or with the 
Gbvernment for the p' 
ferred annuity to himoor a provi: 
or children after his death : 
person to ar insurance_company | 
‘an insurance or deferred annuity 
life or on 

























the life of his wife ; 
(2) any interest on stock-n ¢ 
(2) the salary of any officer, 






























(7) any person whose income frem 
less than five hundred rupees per amy 
(2) An officer or servant is not 












income of his @mployer being exempt 


6. The Governor 





Power to make ex- 
on as liability to the» 
part of the income of an. 
tribe, of of any persons) residing in al 
area, and may, by a like notification, 


exemption. x . 
— 


CHAPTER IIL, 

ASSESSMENT AND COLLECTION 

_ A—Salaries and Pe: 

7. In the case of a person 

Mode of payment in Salary, anni pen 

case of Government ofi- gratuity from tl e | 

cials and pensioners. ment, any 

him by the Government ini respect o 

annuity, pension or gratuity shall be: 
ty amount of the tax to whi 

under Part I in respect thereof 


8. (7) In the case of ap 




































pensioners 
authorities. 


salary, annuity, 
therefrom by ; 
make the payment, and 

within the prescribed 
-Government of India, « 




































ral in Council directs 
(2) If that of 
tax as Tr 








t prejudice.to any other mode of 






e tax'to which a person‘ receiving 
atin. @ny salary, annuity, pen- 
payment in ii bon 


ion .or gratuity from a 

Sn scopes company, or from any other 

_and pr oyers: public body or’ association 
‘not being a local authority or company, or from 
vate employer, is liable under Part I shall be 

by him at the time when any portion 


i aa annuity, pa or gratuity is paid 










2 aly) 
“gids as may be prescribed, enter into an 
| arrangement with any company, or any such 
» body or association as, aforesaid, or any private 
employer, with respect to the recovery on behalf 
_of the Government by the company, body, asso- 
ciation or employer of the tax to which any 
“person receiving any salary, 
et gratuity from the company 
" oF employer’ is liable under Part 1. 
10, ‘The principal officer of every local author- 
Annual return by ity, and of every company, 
| principal officer of come and of every other public 
pny ovaseociation; body or association ‘not 
‘being a local pigs ‘or company, shall pre- 
pare, and, on or before the fifteent 
' April in each year, deliver or cause to be deli- 
vered to the Collector, in the prescribed form, 
a return in writing showing— 

(a) the name of every person who is receiv- 
ing at the date of the return any salary, annuity 
or pension, or has received during the year 
ending on that date any gratuity, from’ the 

| authority, company, body or association, as the 

| gase- may: be, and the address of every such 
person so far as it is known; and 

___ @) the amount of the salary, annuity, pension 

\ ped ehh so received by each such person, 

and the time at which the same becomes payable 

© OF, in the case of a gratuity, was paid. 


, association 


Fe B.—Profits of Companies. 


Ba. The principal officer in British India of 
| Anhual etarenc) c¢ Very company shall pres 
| Statement of pater aa nf or before 
8 ie ee the fifteenth day of ‘pel 
of ach year, deliver or cause to be deli- 
Re td to the Collector, a statement in writing | 
pee, by him of the nett profits made’ 
vitish India ,by the. company - during 
"deat ending on the day on which’ the com. 
ke, wccounts have been last made up, or, 
“ny $ accounts have not been made 
ending on the thirty-first day 

























deduct under this section ; 





_II, and the time w 
) The Collector “may, subject to such con- 


nuity, pension ) 


day of , 


_becoming cugpeme ee: I IV withi 





12, (1) If the 
Fase Me 


produce accounts, 


that a statement ¢ 
under section r1 is 
or incomplete, he 1 ik 
i cause to be served on the 
Principal officer of the company a notice 
quiring him, on or before a date to be therein. 
mentioned, either to attend at the Collector's 
office and produce,,or to cause to be there pro- 
duced, for the inspection of the Collettor such 
of the accounts of the compafty as refer to the 
ar to which the statement relates and as are 
in his possession or power. 


(2) On the day specified in the notice, or as ~ 
soon afterwards aS, may be, the Collector shall, 
by an order in writing, determine the amountjat 
which the company shall be assessed under Part. 
“te the amount shall be paid, ° 
and, subject to the provisions of this Act, that 
amount shall be payable accordingly. - 





























_ C,—Interest on Securities. : m.. 


13. (r) The tax payable under Part Ill in 

* respect of the interest on 
any of tlie securities men- 
tioned in that Part shall, at 
ta the time when and place 
where any of the interest is paid, be deducted 
therefrom by the person empowered to pay the 
interest, and be paid by that «person. withi 


Mode of payment of 
tax on interest on se- 
curities, 


in the 
prescribed time to the credit of the Government 
of India or.as the Governor General in Council 
directs. 4 
(2) If that person does nat deduct. and pa’ New]: 
the tax as required by sub-section (7), he shall 4 
without prejudice to any other consequences 
which he may incur, be deemed*to be personally 
in default in respect of the tax. . 
. * . 


D.—Other Sources of Income. ee 
Ordinary Mode of Assessment and Collection. 


‘14. The Collector shall, from time to time, 
% determine what persons are 
chargeable under ,Part IV, 
and the amount at which 
every person so chargeable’ 


Collector to deter- 
mine persons charge- 
able. 


shall be assessed, 


15. (7) The assessment. shall be made upon [Act 
Mode of making as- the income accruing to thf "87% 
sessment. person during the year end- 
ing on the day on which his accounts have been 
last made up, or, if his accounts hav¢ not been 
made up within the year ending on the thirty- — 
first day of March in the year immediately pre- — 
ceding that for which the assessment is to be 
made, then upon the income accruing to him — 
during the nag ending, on the said y-first 

day of March, fe Saas eae 
(2) In the case of a pe 





for the first me’ : 















egard to the circumstances, 
16. (#) The Collector aie ge ear pre 
Listgf incomes under pare a @, persons 
\ sil therleanl epee : Snatgeuble under Part IV 
whose amnual income does not, in his opinion, 
.] amount to two thousand rupees. * 
-* (2) The list shall be in the prescri 
g or langu4ges, and shall state in. “me 
of every such person the following particulars, 
mamely:— ee 
(a) his name, and the source or sources of the 
me in respect of whith he is chargeable ; 
_ (6) the year or portion of the year for which 
the tax is to be paid; . 

(c) the place or places, district or districts, 
_ where the income accrues; _ Bey 
___ (d) the amount to be paid; and 


(e) the place where, and the person to whom, 


the amount is to be paid, : 


fs (3) The list shall be filed in the office ‘of the 
'. Collector, with a notification prefixed thereto 
requiring: every person mentioned in the list to 
pay, within sixty days from a date specified in 
the notification, the amount stated in 









si lan- 






within thirty days from that date, to have > the 


assessment reduced or cancelled. _ re 
(4) The'list so filed shall be open to inspection 


~ at all reasonable times without any, payment.. 
' (5) The list, or such part or parts thereof as 
the Collector thinks fit, with the notification pre- 
fixed thereto, shall be further published in such 
~. manner as the Local Government may consider 
to be best adapted for giving information to all 
persons concerned. 
(6) The list té be prepared in each year ma 
be the list of the previous year with such amend- 
. ments as the Collector finds to be necessary. 


* 17. In the case of ‘ satire chargeable under 
; ‘ ‘art whose annual in- 
Scruaret itn persone come is, in the Colléctor’s 
_ thousand rupees and opinion, two «thousand 
Fapwrarisy rupees or upwards, the Col- 
- Jector shall cause a notice to be served on him 
stating ,the particulars (a) to (¢), both inclusive, 
mentioned in section 16, sub-section (2), and re- 
iring him to pay, within sixty days from a 
‘date specified’ in the notice, the amount stated 
rein as payable by him, or to apply to the 
— @ollector, within thirty days from that date, to 
: have the assessment reduced or cancelled. 


gees 18. (7) Notwithstanding amything contained 

-9 | Power to” modify in section 16 or section 17, 

f , . procedure the Local Govetnment may 
cases, as make rules— : 

(a) authorising or*directing a Collector in 

" specified cases§or classes ‘of cases, to 

include in a list under section 16 any 





























e list as 4 
payable by him, or to apply to the Collector, | 


.| that the person making the return has no 
cia eee 


+ to be published, in 
chargeable under Part | 
«cause -to be delivered’ 
within a time specified i 
return, in 2 Ope : 
with the notice, of his inco 
year ending on the d&y on 
~ accounts have “been last. 
his accounts have not 
within the year ending on tl 
day of March in the year imme 
: preceding that for which the g 
* is to be made, then of his incom 
the year ending on the ‘said ~ 
day of March ; SKS 



































(c) authorising the Collector ip 
dency-town to cause a special 

to be served on any person chi 
under Part IV, inviting him to ¢ 
or cause to be delivered tot 
within @time specified’ in the | 
_return, ’ rescribed formace 
_ ing the notice, of his income’ 
in the manner described ‘in 

of this sub-section. rt 

























(2) A return delivered under rules 
der clayge (4)° or clause (c) of sub-secti 
|-must state the period during which the 
has actually accrued ; and there must 
at the foot thereof a declaration that 
shown in the return is truly estimated 
sources therein mentioned, that it has 
accrued within the period therein s 













source of income. 


) When a Collector authoris 
half by rules made under clause | 
(c) of sub-section (7) has caused a noti 
published or served under those rules, 
not include any person to whom the n 
plies in any list made under section 16 
a notice on him under section | 
time specified in*the notice ser; 
rules has expired. 


(4) Rules made satias aa 
published in the official Gaz 


19. Every amount specified 


hist nO 

+ Time and place of ~ ‘Yrs 

“payment. “a ro ti fs 
within the’ time, at the p 

son mentioned i the list © ( 
Pear uale ese to 




























alan: gai Receivers or ‘managers 


% 


t 
f 


i 


_ the Official Trustees shall be charg 


nips to time, out of th 


| 
s 
f 


‘lunati idiot resides in Bri 

t i, df the infant, marrie 

t idiot is chargeable under Part 

- under that Part in like man- 

€ amount as the infant would . 

if were of full age, or the mar- 
“she were sole, or the lunatic or 

vere capable of acting for himself, 


“ person not resident in British India," 
‘Non-residents to be Whether a subject of Her 
harged in names“ of Majesty or not, being in re- 
heir agents. © ~ ceipt, through an agent, of 

income chargeable under Part IV, shall be 
argeable under that Part in the name of the 

7 tin the like manner and to the like amount 

s he*would be chargeable if he were resident 
British India and in direct receipt of that in- 


4 


“2 specntel by any 
ourt in India, the Courts 
ie ay PR Wards, the Administra. 
ministrators General tors General of Bengal, 
yaad Cet! Thyptoet.  Madiens ind Bombay, and 
eable under 
Part IV in respect of all income officially in their 
Possession or under their control which is liable 
to assessment under that Part. , 


23. When a trustee, guardian, curator, com- 

in duties. Mittee or agent is, as such, 
Shicyedogiresses assessed under Part IV, 

or when a receiver or manager Sprcinied as, 

aforesaid, a Court of Wards, an Administrator 

al or an Official Trustee i: 

that Part in respect of income 

~ the person or Cour! 


is assessed under. 
officially received, 


t so assessed may, from 
€ money coming to his or 
Possession as trustee, guardian, curator, Peat 
or agent, or as receiver, manager, Court | 
of Wards," Administrator Carciation Official 
Trustee, retain so much as is sufficient to pay | 
amount of the assessment. A 


8 Occupying Owners. 


Where a bitiiding is 
eyners it 


‘hall be deem. | 


| far as possible, in 
| vided in the ca 
_of Civil Procedure 


‘| petitioner or some ot 


he represents should 


enforce t 
a source of income’| them to 


, CHAPTER Iv. 
REVISION oF ASSESSMENT, if 
25. (7) Any person objecting to the amoy 
agtastanwennent on: denying, his arncese ss gt 
jer Part IV. under Part [IV 


assess¢ Pate 2 
may apply by petition to the Collector to haye | 
th celled, er 


the assessment reduced or.can . 

(2) The petition shall ordinaril be presented 
within the period specified in he eee 
prefixed to the list filed under section 16, or in 
the notice served under section 17, as the case 
may be. But the Collector may receive a pets 
tion after the expiration of that period if he is 
satisfied that the objector had sufficient 
for not presenting it within that period. 


(3) The petition shall, 
stances admit, be in the 
third schedule to this Act, and the statemen: 
contained in the petition shall be Verified by the 
her competent person in 
by law for the Verifica- 


the manner required 
tion of plaints, 
2 


26, The Collector shall fix a day and place for rr 
the hearing of the petiticm: 
at the 


and on the day an 
place so fixed, or on the day and at the place, j 
heariig, 

pass such order there. 


Hearing of petition. 


any, to which he has adjourned the 
shall hear the petition and 
on as he thinks fit. 


27. Subject to the control of the Local Govern- 
Petition to Commis- ment, the Commissioner — 
sioner for revision, the Division, on the peti- 
tion of any person deeming himself aggrieved 
by an order under section 12, sub-section (2), 
section 26, shail if the | amount of the’ assess- 
ment to which the petition relates is two hu 
dred and fifty rupees or upwards, and may in his 
discretion if the amount of the assessment 
less than two hundred and fifty rupees, ‘call .for 
the record of the case, and pass suc order there- 
on as he thinks fit. . . 


_ 28. The Collector or Commissioner may, for rpen. 
; the purpose of enabling him 188, 

Summon to determine how the peti 

tioner or the company which 
be assessed, summon. 

he attendance of witnesses and cc 

‘ive evidence, and compel the aa 

ocuments, by the same means, and, as_— 

the same manner, as is” 
eof a Civil Court by the eae 


Power to 
witnesses, &c, 


of 


Provided that the 
shall not call for an det 
stance of the petitioner or 
the Sentai of facts: al 











ie 
art. >| are ies he be p able ae 
Tax when payable. pointed in thatebehalf in or 











































under this Act, of, if a time is not so appointed, in re 
then on the first day of June in each year. } he ae 
v1 go. (7) In any ag eer under a Rs Pe 
"Mode and time of re- Act the ollector, in his a 
Thx covery. Test m Sadr may recover a _ CHAPTER 
’s. sum not exceeding,double the amount of the tax SARA AN rer Orc oh eee 
either as if it eae an arrear of land-revenue or regs SUPPLEMENTAL PROV 
_ by any process enforceable for the recovery of: is Composition,» 
an arrear of any municipal tax or local rate : Ws once 
~ imposed under any enactment for the time’ 3t. (7) If a company or 
being in force in any part of the territories | Ai nts for com: pues i 
7 pee 



















adm by the Local Government to 
/. which he is subordinate, or may pass an order 
that a sum, not erc:eding double that amount 
shall be recovered from the defaulter : 

Provided that, where a person has presented 
a petition under section 25, such sum shall. not 

be recoverable from him unless, within thirty 

days from the passin of.the order on the peti- 
tion, he fails to pay the amount, if any, required 
by that order. : 


2) The Local Government may direct by 
what authority any powers or duties incident 
under any such enactment as afuresaid to the 
enforcement of any process for the recovery 
of a municipal tax or local rate shall be exer- 
cised or performed when that process is em- 
_ ployed under sub-section (7) for the recovery 
of the tax chargeable under this Act. 


"3 () An order passed b the Collector under 
ub-section (7) shall have the force of a decree of 
_»a Civil Court in a suit in which the Government 

is + dagen and the defaulter is the defendant ; 

andthe order may be enforced in manner pro- 
vided by the Code of Civil Procedure for the 
enforcement of decrees for money ; and the pro- 
cedure under the said Code in‘respect of the | 
_ following matters, namely— : 
© (a) sales in execution. of decrees, 

(0) arrest in execution of decrees for money, 
~~ (¢) execution of decrees by imprisonment, 
(d) claims to attached property, and , ; 
~ (e) execution of decrees out of ‘the jurisdic- (/) such other ete if e 

: tion of the Courts by which they were | ; presetibes. 7) yeaa 
Si amie ilies ea 
I apply to every ea issued for Amendment of ” 
levyin: g é sum mentioned in ‘order ; save 33. If mpany or pe 
that all the powers and dities conferred and | Cos SER ita 
_ imposed by the said Code upon the Court shall | sessment. te a BA 
be exercised and ‘discharged by the Collector | pusiness in respect whi 
by whom the order has been made or to whom | made, or if an such 
a copy thereof has been sent for execution Tear die Betcee the 
ae rding to the provisions of the said Code, assessment was 
sections 223 and 224. + any oF | n is, from 
(4) The Local Government may direct, with eek or loses 
respect to any specified area, that the tax nt was ‘ 

argeable under this Act shalbbe recovered 
therein with, and as an addition to, any muni- 
cipal tax or local rate by the same. person and 


ce BA 


"Part IV, as the case may be, the Co’ 
subject. to such rules as may be 
in this behalf, agree with the” 
person for a et a an for the 
terms and for such period as he thi 


(2) The song shall provid 
ment, in each year of the period: 
the agreement, of the amount of 

‘tion; and that amount shall be 
the same, manner and by the same 
any ,other assessment made unde 

Part IV, as the case may be. ; 










































" Receipts. 


32. When any munney 6 aid under t 

* the Collector or is1 

Bere dy and their thereunder by 
; give a receipt 
specifying— : or 
(a) the date of the payment or 
the money ; aes 

(8) the amount paid or recovered 
(c) the person who was Kable to | 

~ thé source or sources of 
respect of which the tax 

(d) the year or part of the 
the tax was payable; 

{e) the place or places) district 
‘where the income accrues 



























































































i 


s ction | 1), or section 13, sub- 


or. 





‘to deliver or cause to be delivered to the. 


in due time the return or statement 
-d in section 10 or section 11, or 






juce, or cause to be produced, on or 
si ye date mentioned in a notice under 

section 12, such accounts as are referred to in 

the notice, 2 
he shall, on conviction before a Magistrate, be 
‘punishable with fine which may extend to ten 
rupees for/every day during which the default 









continues. et Wh ae 
_ (2) The Commissioner of the Division may 
remit wholly or in part any fine imposed under 
this section. mn 
35. If a person makes a statement in a decla- 
: ration mentioned in section 
18, sub-section (2), which 
: is false, and which he either 
knows or believes to be false or does not believe 
© to be true, he shall be deemed to have commit- 
: ted the offence described in- section 177 of the 
Indian Penal Code. t 


vil, 36. A person shall not be proceeded against for 
8.40.) an offence under section 34 
or sectign 35, except at the 
instance of the Collector. 


False statement. in 
. declaration, 


"Prosecution to be at 
instance of Collector. 


. bk: . 
vin, 37. Any proceeding under section 12 or 
$41) ~ Sections 3. and 228 Cha ter IV of this Act shall 
“of Penal Gode'to apply be deemed to be a “ judi- 
Er Prosar - cial proceeding” within the 
Paar of sections 193 and 228 of the Indian 
1860;.Penal Code, Rete 









4 


+ Power to make Rules. 


Power to ,,, make rules consistent wit 
4 Sas pms a this Act for ascertaining 
and determining income liable to assessment, 


preventing the disclosure of particulars con- 

tained jn documents delivered or | ced with 
ct to assessments under IV, and, } 

yf the oses of this 





4. (1) Ifa pérson fails 


+t and pay any tax as required by | 
’ published in the official Gazette. 


sioner, 


‘| points in this behalf. 


SSS GEKA (he Govdrbot Geabral in Coudtil aay. 
penta 


~ | committee or agent, or a receiver 













code: sare nt 

) But a person committing any such’ 
shail not be liable to be pea 
without the previous sanction of the’ G 
ernment. _ y 


(4) Rules. made under this sgction shall 


; Miscellaneous. ee 
39. No suit shall lie ia any Civil Court 
Bar of suits in Civil aside.or modify any assess- '97 
Saehyts ts * ment made under this Act eK 
40. All or any of the powers and duties con- f 
Exercise of powers of ferred and imposed by 
Collector and Commis- Act on a ‘Collector or on | 
; Commissioner of Division 
may be exercised and sag et by such othe 
officer or person as the Local Government ; 




































41. An officer or person exercising all or: 

Obligation to furnish , Of the powers of a Collect 
information respecting under this Act may, by n 
lodgers and employés, tice, require any \p 
furnish a list, in the prescribed form, 
to the best of his belief,— 


(a) the name of every inmate or 1 f 
dent in any house ‘used by him as a dwel 
house or let by him in lodgings ; ; 


(4) the name of every other person 
salary or emoluments amounting to forty. 
rupees ten annas and éight pies per 1 
sem, or five hundred rupees per annum, 
wards, employed in his service, whether | 
in any such house as aforesaid or not ; a: 

(c) the place of residence of such of those per- 
sons as are not resident in any.such‘h 
of any inmate or lodger in any such house w 
a place of residence elsewhere at whi 
liable under this Act to be .assessed, an 
desires to be assessed at that place. : 


42. An officer or ciate exercising all or 
ote of the powers afore 
ie hota pH aha may, by notice, req 
as to beneficiaries and any person whom he 
principals. '# Teason to believe to bea 
trustee, guardian, curator, committee or, agent 
to deliver or cause to be delivered a staten 
of the names of the persons for or of whom 
is trustee, guardian, curator, committee 


nt 


43. An officer or person exercisin 
Trustees, &c, to fur. any of the said 
nish information as to may, by notice, 
stacome. trustee, guardian 






=i 


%. ee Oral isin 


‘Ang officer or person exe! 


’ 


Nd 

yaar tieaiten per- 
hy eve 8 7 son respecting whose as- 
_ sessment or the amount thereof any doubt exists, 
re any person *to furnish such information 
ms to be necessary for the purpose of 
ning fatts relevant to the assessment or 

nt. mi bas 
person required to furnish any inform. 


0s 176 and 177 ation under section 41, sec- 
‘Code to apply. tion 42, section 43 or sec- 
quisitions for in- 


at the instance of’ any 


tion 44 shall be legally 
" bound to furnish the same 
_ in such manner and within such time as may be 
Specified in the requisition for the information. 


46. (z) A notice under this Act may be served 
Becdics of notices. on the person therein 
. é' named either by a prepaid: 
letter addressed to the person and registered 
‘under Part III of the Indian Post Office Act, 
1866, or by the delivery or tender to him-of a 
copy of the notice. 


~ (2) Ifa notice is served by registered letter, it 
shall be presumed to have been served at the time 
when the letter would be delivered in the ‘ ordi- 
lary course of post, and proof that the letter 
“was properly addressed and put into the post 
shall be sufficient to raise the presumption that 
the notice was duly served at that time. 

(3) If the notice is to be served otherwise 
than by registered letter, the service shall, when- 
“ever it may be practicable, be on the person 
named in  § notice, or, in the case of a firm, 

mn some member thereof, or, in the case of a 
ee agivided family, on the manager of the 
joint estate of the family : 

(4) But whenthe person, member or manager 

nnot be found, the service may be made on any 
adult male member of his family residing with 
him ; and if no such, adult male member can be 
found, the serving-officer shall fix the copy of the 
notice on the outer door of the house in which the 

person, firm or family therein named ordinarily 
tesides or carries on business. : 


- 47. (1) When a company or firm has several 

Power to declare places ef business in terri- 

cipal place of busi- tories subject to different 

f.fesidence. Loeal Governments, the 

nor General in Council may declare which 

of those places shall, for the pu of this 

Act, be deemed to be the principal place of 
business | 

(2) When a company or firm has several 

places of business in the territories subject toa 


» thereof, 


pers Government, that Government may 
which of them shall, for the purposes of 


any of the said pdwers may, | 


) The powers given by’ this sectio 
‘ae fs aiggteer weasel ie such 
the - Maen General in Council or 
Government, as the ,case may be, ap 
this behalf. - 

48. Where a person is in respect o 

Saving in favour of period liable to 1 
payers of pindharf and under this Act he shall 
capitation taxes, in respect of that p 
be assessed to the -pandhari-tax levied 
Central Provinces under Act XIV of 1 ’ 
to the capitation-tax, or the land-rate eu | 
evied in British Burma under. the 
Burma Land and Revenue Act, 1876.5 

49. Every person deducting, retaining o: 
- ing any tax in pu 

of this Act or of : 
arrangement under section 9, sub-section (2), in 
respect of income belonging to another person, 
is hereby indemnified for the deduction, retention 
,or payment thereof, ‘ sy 

50. All powers conferred .by or conf 
under this Act may | 
ercised from time t 

as occasion requires. 


Indemnity. 


Powers exerciseable 
from time to time. 


THE FIRST SCHEDULE. 
ENACTMENTS REPEALED. 
(See section 2.) 
Acts oF THe Governor Generat 1x Counc’ 


Number and year, Short title, 


Acts oF THE Governor or Forr St. Grorce . 


Act No, II of 1878, The Madras License Act, 878, 
Nas Poueatg 


sha Ads te andi Ss 


Act No, II of 3886, | An et, 
i Act Vi ol 1880, 





Md f )-, ~ 
« mee 


First coLustn, 


‘SECOND SCHEDULE. 


‘or Income atp Rates or Tax. 
(See section 4.) 


SEcoND cotuMN, 


Rate of fax. 


PART I. 


annuity, pen- 

id in Brkish 

| to or on of any 

residing in Cyr India 

rving on a ship ply- 

fer tivom British edie 

orts, whether on account of 
self or another person, 

a. Any sal Annuity, pen- 

bn or gratuity paid by the 

roment, or by a local 

0 established in the 

of the 


. Any salary, 
or 


4 


powers of the 
overno in Council 
hat behalf, to or on behalf 
a British subject within the 
inions of a Prince or State 
5 alliar 


ty. 


SALARIES AND Pensions. 
. 


(a) If the income amounts 
to Rs. 2,000 per annum, or 
Rs. 166-10-8' per mensem, 
or upwards--five pies in 
the rupee, 

(6) If the income is less | 
‘than Rs. 2,000 per annum, | 


or Rs. 166-10-8 per men 
sem,—four pies in the rupee. 


yo 0 


iance with Her 


| 1886, and 


“ 


Interest becoming due on or 
after the first day of April, 
payable in British 

| India, on— . 


(a) promissory notes, deben- 
tures, stock or other securities 
of the. Government of India 
(including securities of the 
Government of India whereon 
interest is payable out of Bri- 
tish India by draft on any 
place in British India), or 

(4) bonds or debentures 

|| charged by the Imperial Par- 
liament on the revenues of 
India, or : 
(c) debentures or other secu- 

|| tities for money issued by or 
| on behalf of a local authority 
or company. A 


PART I. 
Prorits or Companixs, 


Five pies in tht rupee on the wh 
made in British India by ocd 
en ing on the day on which the 
been Inst or, if the co} 

been made up within the ; 
day of March in the year’ r 
rege the assessment is tn be made, # 
the nett so made duting the | 
‘said Hist fire ay of March. 970% 


PART Il. 


INTEREST on SecuRirigs, 


Five pies in the rupee on such ii ore 
owner of the security produces a certificate : 
Collector that his annual income from all 
than Rs. 500 in which case no deduction s 
from the interest, or unless he produces a li 
that his income from all sources is less than 
which case the rate shall be four pies in t 


PART IV. 


os , 
Orner Sources or Income. 


Any source of income not 
included in Part I, Part II or 
Part III of this schedule. 


. (a) If the annual income is sshannedl 

not less than Rs, ‘ 
“4 ij 
SOS Seon ee 
(0) If the annual income is assessed at R 

wards—five pies in the rupee on the 


” 
” 


” 1,250 





ng the fist day of Apel, 188 f 


and profits accruing and 
Wrdsdier etheP ones 





” 


he ‘Gazette ‘of 3 


"PUBLISHED BY AUTHORITY, 


CALCUTTA, | SATURDAY, FEBRUARY 6, + 1886. 


PART V. 


Ba not into the Counei of the Governor General for making’ Lams sat ee 
or published under. = 22. ie) 


“GOVERNMENT OF INDIA. », | India, declare this section to apply, a ; 
: — ‘Security iflut tase or ieidoreete pay 
ip le to, or to the order of, the. holder for 
3 faeacete DEPARTMENT. time being of the Office. ; 


es . [First publication.) : (2) Whena ees security is -made y 
following Bill: was introduced into the indorsed as aforesaid, it shall be deemed to t 
cil of of the Governor General .of India for | transferred’ without any or further indo: 
pane of making Laws and Regulations.| from each holder for the time being of 
February, 1 86, and was a ‘to | to the succeeding holder for the time be 
os Sea ith inated to submit | the office from the date on which iF 
— within one month :-—= , } takes charge of the office. 


‘No. 2 OF 1886, ‘| .() When the holder. for the time 
f: the oe. to a are ri 
> . | ment security made or indorsed:.as afor 
and ad Govern: he shall subscribe. the inioeioent, with 
sof : name and the title of his office. 
itis expedient to, amend the re i ica 
) Government securities im manner S$ Notwithstanding any hing in Boss 
ts 3 spies A ewacted ae) Prokibition of indorse egotiable Ins 
ments oa Saemen,t0 Act, 1881, the” i 
y Act may be' called the Indian’ a oes Government: s 
: Securities Act, 1886 5 n e said to indorse the secu y, OF 
ode re Bae the indorser thereof, if, when he sgn th 
i | for the purpose of negotiation, he 
for that ) 





“rule of survivorshi E Tas W 
ipa distally (of Ind Mia Cenided 
now been fully discuss overnment of India has decid 
tenance of the. rule of survivor hich has hitherto obtained. — 
this deciston by the- -of the words in section 3, sub: 
i ee that section to Government sect 
1886. 


a A re ane 
) | securities, and (4) probibiting making, of in 




































be ¥ ¥ 6 im 
fseinents ‘on allon 


a Section 4 of the Bill, in. providing that Government ‘Securities may be .m 
indorsed payable to, the holder for the time being of an office, follows the Bills 
Act, 1882 (45 & 46 Vic., c. 61), and will put an end to the public” vel 
is caused by the present uncertainty as to thé state of the law, in India. 
“As regards section’ 5, the risk of fraud which attends the practice of 
ments upon allonges is held to justify the prohibition of annexing them to 
“which, like Government securities, are readily renewable. . 
5g. Section 6 merely empowers the Governor General in Council to make. 
gules forthe maintenance of existing practice with respect to the record and ack 
"ment of payment of interest and to.the renewal of securities which have become ce 
with indorsements. Fat as GS oN er 
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Ay cee BANS B or published under Rule 22, 
e GOVERNMENT OF use gee Indja, declare this section to ei 1 
ment's€curity may be made, or indorsed, 
| Mporstarive parame” | Be.oty Bat ine 
e* ti : [Second pubicatat : eu ; (2) When a Government secufity is m 


‘The following Bill was introduced into the | indorsed as aforesaid, it shall be deemed. to 

, Council of the Governor General of India for | transferred without any or further indo 
os urpose of making Laws and’ Régulations | from each holder for the time. being of the of 0 
¢ 5th February, 1886, and was referred to | to the succeeding holder for the time being 
ane lect Committee, with instructions to submit | the office from the date on’ which the lat 


ie MS oe 
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P their Report within one month : ade | takes charge of the office. x 
1 + No, oer 1886. “a (3). When ‘the holder for the time: being 
; . the office indorses to a — par a 
. | ment security made or indorsed as a 
Le ABill to amend te Seucien 2A Govern he shall subscribe the indorsement 
es s as ; . ‘name and title of- his office. * 
as _Weneas it is expedient to amend the law |’ 






f to Government securities in mariner: 5, Notwithstanding anything in x pocklene: 
ait Pei appeseing; i Itis shereby enacted as Prohibition of indorse- © the egotiable Ins 
F oo” ; ae oh allonges. to Act, 1881, the holder of a 
‘ en vernment Securities, ‘Government’ urity 
This. Act may be. ae eo not be said to indorse the securit yer lle 
and ce eee a thesindorser thereof, if, when he aga 
es Sigg iY for the purpose of negotiation, 
‘Tt shall come into force at once, = » |. Signature for that purpose else 
all be read with, and: taken as fart of, | t€ back of the security itself. - = 


the Indian Securities Act, 6. The Governor General in “Cone mi 
salman by this homer of Governor “from time to time, . 


General in Council, to let eee ; 
a naa li ‘ 
‘ ection 3, 


(n, of mg ; 
Act, 1 
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now been fully discussed, cand th 


this decision by the repeal of 
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Sa. Hy sections 4 and 5 it is proposedto introduce’ into the law relating to~ 
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“indorsed payable to, the holder for the time being of an offiée, follows the B 


“which is caused by t 
ae 


sea which, like Government securities, are readily renewable. 
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e Government of India. ‘decided to 
tenance of the rule of atesivershin See has hitherto’ obtained. Effect will be 
“words in section 3, sub-section (7), Act 
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secusities, and (4) prohibiting the making of era. 84 aie “allonges ar 
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*’ As regards section 5,. : 
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3. Section 6 merely empowers the Governor General in Council to make auth 

‘rules for the maintenance of existing practice with respect to the record,and ckno 
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PART Vv. 


te ‘no the Council of the Governor General Sonali ‘Laws and. R 
eles € published. under Rule 22, 


| GOVERNMENT OF i 


LEGISLATIVE pie gactataagates 


2 aa ae (Third publication ; ee oar? 
i ae: Bill ‘was introduced into ‘the 
Council of the Governor General of India for 


eof making Laws and et: er orp 

‘the 5th February, 1886, and was referred: to 

4 Select Committeé, with instructfons. to eae 
ee within one -month:— 


No. 2 OF 1886. : 


. ; 


A i amend ‘the law relating to Govern.” 


a) “ment Secu rities. 


pias ithe expedient. to amend» the law 


- té Government securities ip manner 

‘bearing: It is meee enacted ‘ as | 

This ct as be talled the ve Seat: 

r Soaitiet 
and | 


eee | 3. 


* 


India; declare this section to apply a G 
ment security may be made, or ind 
able to, or to the order “of, ‘the hol 
time being of the office. 


(2) When a Government éecurity *is made o1 
indorsed as aforesaid, it shall be deemed. to b 
transferred without any or further ind ; 
from each holder for.the time being ‘of 
_to the succeeding holder for the time b 
‘the office-from the date on which the 
‘ takes charge of the office. 


(3) When the ‘holder for the time . 
the office indorses to a third party” 
ment security made or indorsed as. 
he shall subscribe the indorsement 
-name and the title of his office, + 
5. “Notwithstanding. an viking Wie sectio 

* Prohibition of indorse- egotiable I 
ments on allonges to fete 1881, the | 
Government'securities. ° Government « ; 
not. be said to indorse the securit ag ue al 
the ‘indorser thereof, if, when he s 





8 it: ‘is p ped 3 sieade ‘aise law ela 
cone ders forthe time being of arg 
€ making: «of. mes saa pe val 


"Section 4 ok the Bill, in midi that Government ‘securiti 3 
payable to the ii por the time being of an pilin, Sr 
( ‘Act, 882 (45 & 46 Vic., c. 61), and will put peieht to Won hige se " 
hich is caused by the presént: uncertainty: as to the’state of the law in. India. 
; re iseahece section 5, the'risk of fraud which attends the practice of wri 
upon allonges is held to justify the Speco ‘of ‘annexing them 
ston ike Government securities, are readily ren 5 
3: Section 6 merely empowers,the Goyernor Genial in Council. to make 
cedles for the maintenance of existing practice with respect to the record and 
ent of payment of interest and to the renewal of, ‘securities. which have bigs 
sae sadqmomente.: ’ : : 
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following: Bill’ was introduced into Ga 
oy ,the Governor General of India for 


the ¢ f La d Regul: 
sid ag a February, 1856) a 
» No. gow 1886 


A Bit to babecie the North-Western Prepiales 
Rent Act, 1881, 


N MEREAS it is expedient to amend the North 
estern 


“by enacted as follows :— 
oS This Act: may be called the North-Western 


Short title and com. Provinces Rent Act, 1886; 


gS tai at once. ° 
For oe tas aa aph Se section 95 oe the 
"North-W. -Western Provinces 
‘ et of Rent Act, 1881, the follow- 
Pate: ang shall be substituted, 
namely ’:— f 


“For the purposes of the, Chastben 
ount of fee payable in the: Pi 


hereinafter mentioned ‘shall be computed 


cations cinder clause (c), and i neg 
rs passed ona 
inder that clause, as in a FR aa for 
a of the land to’ ‘swhiph, ne 
peal relates ; 


tions under clauses 


and in eae iu $ 


| transfer any appeal oe elas of a 


Provinces Rent Act, 1881 ; It is here. 


and it shall:come into force: 


sions ‘Yoo of same ae same ee 


jae aie ing 


vg! 100A, The Board canis oak cause | 

“Power of Board to its s satisfaction, ti 
‘pramsfor business. suit; application 
or class of suits, a pplications or app 
any’ Coyrt of Revenue . any other 
Revenue com the 
the case or ced Es to deal 
der the provisions of this Act. 


« 100B, (7) The onidiesiobae of a 


fe ioners may May, with the sancél ! 
teansiet' apple. the” ” Local’ : 
pealel 


before himself to any. Collector 0 sist 
in his’ Division. 


“ (2) The order passed by a Colle on 
appeal transferred to him by the co 
under sub-section (7) shall’ be subje 
and- revision in the same manner as. 
been passed oy: the. Commalanicmete : 
otherwise. 


“i (3): the i pcal Gdveradibat sna by 
call any appeal transferred toa Collect: 
sub-section (r), and'refer it for dis 
fomearaea of a Division by. whom 
nase 


4. In sections is of the game. Aa ce 

\ Addition “to section words “one .hundr 

189. “pees, or” the 

“shall be inserted, namely — % 
“in which ‘the rent payable by the ter 

been mranter mn isspe and hashes ; 

ors ’ 


Se In- the same Act the last eestaa 


Sections section 196, the 
a] See ta wort odie ao 


hel 





Z re rt the 
of same words “The Board may” car 
mended, « the words “notwithstand- | into force 
ything hereinbefore contained” shall be’ | which an appeal would not, 
ee bah Fe We es had not been passed’, * 
} —_ Mane s a by 


‘STATEMENT OF OBJECTS AND REASONS. « 
5 : r rp re Bais aaa (reas $b 
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- : n° ey : 
ow * ¢ 


ey - 2 fans) ee ee a so lk ago 
Tue objects of this Bill are (@) to check the gem of an irregular ‘sys 
arisen from an abuse of the powers of applying for a-revision of certain 
anted by I of 1881, by ton enable the Local Go 
a portion of their judicial work by empowe ing them t 
F ‘em to Collectors for disposal, (c) te give a right of appeal 
srent-suits decided by a Collector or Assistant Collector of the first class -where the 
% pa le is disputed and determined, and (d@) to enable the Board of Revenue to 
s, applications or appeals from one subordinate Court to another, © 
‘Act XII of 1881 declares that certajn orders of Collectors and Assistant Coll 
first class on applications shall-be final, subject to revision by the Contmissioner Q 
Division or by the Board. Applications for revision to these tribunals can bem 
stamp of one rupee, and'the consequence is that two appeals, the first to Commission: 
~ gecond tg the Board, are virtually anted Sn paren alight epeenitenf in cases in whic 
legislature held that the orders should be final, and-that some Commiss 
nd the Board unduly occupied, with judicial work. A large proportion: 
jécted, but the careful scrutiny of the etition, and very often the 
ef the Court of’ first-instance which must precede an order re 
petition, are a fruitless waste. of the-time of highly paid officials, and the facility 
ness with which such applicatipns can be presented hold out an encourageme) 
frivolous appeals. « At the same time it is admitted that there is a proportion, tt 
‘small one, in thése cases where orders ‘passed by the Courts of first instance may 
‘remedy. The Bill sweeps away the revisional jurisdiction of Commissioners altoge 
es in lieu of ita right of appeal on an ad valorem erie a A’second appeal is 
t 


‘when the Commissioner teverses or -motlifies the decree of the*Court of first insta 


"3. The amount of judicial work connected with renttsuits has been increasing 
year, especially in’ the, Benares and Meerut Divisions. Itis therefore proposed to 
“power to Commissioners undér the control of the Local Government to transfer 
“posal appeals.pending in their Courts to Collectors. This is on the pcogy of, th 
Civil Courts Act, which empowers District Jadges, subject to the orders of the High 
“refer ciyil appeals for ‘disposal to Subordinate Judges. Sten aa 
24» Section 189 of Act XII of 1881 makes the judgments of ‘the Collector of | 
arid of an Assistant Collector ofthe first class appea able to the District, Judy: 
élasses of suits, where the value of.the subject-matter exceeds Rs. 100. An exce] 
¥ specmiary. limit is admitted in suits where the proprieta: 
‘js, now proposed to extend the exce tion to cases “W 
etermined. In rent-suits this is frequently the main point of contention, 
a single suit may govern rents in an entire village.” His desirable, ther 
should beable to appeal ftom ‘an adverse deiialod on such a’ poi 
of contradictory decisions of different tribunals should be avoided. ~ 
4. Opportunity has also been taken to add a section tothe Acteempo 
Revenue, on cause shown to: its* satisfaction, to transfer suits, a 
Joga subordinate Court to. another. This is in accordancé with 
i] Courts by the Code of Civil Procedure, and the want ef such a “p 


Revenue Court may force an officer to try a case in which he is in 


city, such as 
ards. °° by 


ident of a District or Municipal Board, or M 
wh ai 4 ¥ 5 . ‘ss 
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__ EEGISLATIVE. DEPARTMENT, | 


E ch te SPE EC [First 5 

- “The following Bill was introduced into the 

187g. Council of the Governor General of India for 
the purpose of making Laws and Regulations 

_ on the 19th February, 1886 :— 


No. 4 OF 1886. 


publication.) 





SA : 

A Bill to amend the North-Western Provinces 

_. Land-Revenue Act, 1873. s 
_ WHEREAS it is ms eee to amend the North- 
Western Provinces d-Revenue Act, 1873, in 
manner hereinafter appearing ; It is hereby enact- 
ed as follows :— 

New section inserted 
after : . 


Section 11. 
: mserted, namely :— 
“TTA. (1) The Local Government may, from 


1. After section rr the 
following section shall be 


Appointment, powers time to time, with the re- 
and of Additional vious sanction of the Gov. 
Commissioner. 


ernor General in Council, 





' 


is Tue North-Western Provinces 
» found in the Codes of the Lane Pr 


_.__ At present the Commissioner 
pending in his Court, and it is very 
Power, * which exists in other provinces, 


j of reinforcing the Commissioner under excep- 
~ tional circumstances by a substantive, though temporary, 
ance % 


: This Bill has been drawn en bling the Local Government with the’ 
of the Governor ana fo effect this, by appointing an Additional Commis- 
ting the judicial work between him ani i 


sioner and tegen in 






STATEMENT OF OBJECTS AND REASONS. 





Land-revenue Act contains no 
ovinces of Bengal, Bombay, the 
vinces, authorizing the appointment of Additional 

of Benares is 
desirable that th 


sion. * 
- (2) An Additional 
his office during th 
ernment. 





appoint an Additional. Commissioner ina 








Commissioner shall 

Pleasure of the Local Goy 

“ (3) An Additional Commissioner shall ex- 
ercise such powers, and discharge such dt 
of the Commissioner of the Division under 
Act, or under any other law for the time 
in force, as the Local Government may 
time to time prescribe, but only in such 
as the Commissioner of the” Division 
direct. , , : a 

















““(4) This Act and every other law fo: 
time being applicable to the Commissioner 
the Division shall apply to the Additional Cor 
missioner when exercising any powers “or ¢ 
charging any duties under. sub-section as 
if he were the Commissioner of the Division.’ 


rovision, such 
unjab and Cen 
Commissioners, 
uite unable to cope with ‘the judicial work 
: e Litutenanh Goretur should ha 
measure of direct relief and assist- 


Tevious sanction 
Commissioner of the Division. 
_ J. W. QUINTON, 


er: S. HARVEY JAMES, — Es 
Offg. Stcretary to the’ Government of Indigg 
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PART V. 


Bills introduced into the Council of the Governor General for making Laws and Regulations, 
or published under Rule 22. os 





GOVERNMENT OF INDIA. “ (iii) in applications under a (m), and in 

SL aE appeals from orders passed on aj ica- 
LEGISLATIVE DEPARTMENT. een under claiecs’ BY, (m) a y (), 
[ Second putl PS is ‘ according to the amount claimed in the 
24 application or in the petition of appeal, 


The following Bill was introduced into the 
Council of the Governor General of India for i Zh 
the purpose of making Laws and Regulations New sections inserted 3. After section 100 of - 
on 1gth February, 1886 ;— afer section 10o0fsame the same Act the follow- © 
; + | Act. ing sections shall be insert- _ 

No. 3 OF 1886, iy ed, namely :— » is 

‘ “ o0A, The Board may, on cause shown to” 
A Bill to amend the North-Western Provinces Power of Board to its satisfaction, transfer 
é, Rent Act, 1881. transfer business. suit, application or ap 


WHEREAS it is rg seg to amend the North- | oF class of suits, applications or appeel. 
1881. Western Provinces Rent Act, 1881 ; It is here- | 2°Y Court of Revenue to an other Court 
by enacted as follows :— suo com oer as a a 
. the case or class of cases to de rewl 
1. This Act may be called the North-Western | ger the rovisions of this Act. 


as the case may be.” 





Short title and com. Provinces Rent Act, 1886; 7 “ gas : 
Sat iu and com Provinces Rete aniotorce | 2008 (1). The Comma a eae 
Reem Commissioners may y) igh of 

a transfer appeals. the Local * Govern 


2. For the last paragraph of section 2 of the | transfer any appeal or class of sree pe 
_ Amendment of sec- orth-Western Provinces | before himself to any Collector of a district w 
of 1881. tion 95 of Act XHof Rent Act, 1881, the follow- | in his Division. eee 
vasa ing shall be substituted, | (2) ‘Ihe order passed by a Collector on 
5 namely :— ate appeal transferred to him by the Commissio 
‘ett, “For the purposes of the Court-fees Act, | under sub-section (1) shall’be subject to. 
1870, the amount of fee payable in the cases | and revision in the same manner as if it 
next hereinafter mentioned shall be computed | been passed by the Commissioner, 
as follows :— Hj 4 otherwise. ‘ 
(i) in applications under clause (c), and in (3) The Local Government ma by or 
peals from orders passed on applica- | call any appeal transferred to a Collector 
ions under that clause, as in a suit for | sub-section (r), and refer it for disp 
possession of the land to which the | Commissioner of the’ Division | 
‘application r appeal relates ; | transferred.” se 
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‘m nent of 
tion 104 of - er sof th 
tion, for the word an res “section 9g ” tl 
‘words and figures i pcchiens 99 and 100” shall 
_ be substityted. _ ee foe Bi Rectan tira 
"Substitution of new 7: For section’ 195 of | Addition to section 10, In 





















"section for section 195 the same Act the fo 211 of same Act. clause (d) 
of same Act, ing shall be substituted, | shall be inserted, namely ;— Hee 
namely :— “ (e) as to the transfer of appeals to 


+. “195. The orders tf an Assistant Collector of 


the 1 class on applications mentioned in t1, Nothing in this Act shall confer a fi 
section 98 shal? be final? Aid Saving ee aes to appeal from. any” B. 
_ 8, In section 198 of the same Act, for the ssed before Act came passed before the 


tors under section 100B”,. 


| Amendment of sec- Word and figures “section | ito force. Into force of this Act fr¢ 
tion 198 of same Act. 100” the words and figures | which an appeal would not have lain if this 
_ “sections 99 and 100” shall be substituted. had not been passed, Peis | 


STATEMENT OF OBJECTS AND REASONS, 


THE objects of this Bill are (a) to check the growth of an irregular system of appeal 

which has arisen from an abuse of the powers of applying for a revision of certain orders _ 

of the Revenue Courts granted by Act XII of 1881, (4) to enable the Local Government 

») to relieve Commissioners of a portion of their judicial work by empowering them to trans- 
fer appeals pending before them: to Collectors for disposal, (c) to give aright of appeal in 
rent-suits decided by a Collector or Assistant Collector of the first class where the rent — 
payable is disputed and determined, and'(d) to enable the Board of Revenue to transfer 
Suits, applications or appeals from one subordinate Court to another, _ 

__- Act XII of 1881 declares that certain orders of Collectors and’ Assistant Collectors of — 
the first class on applications shall be final, subject to revision by the Commissioner of thes?) 
Division or bythe Board. Applications for revision to thésé tribusials. éaii be madeona 

| __ stamp of one rupee, and the consequence is that two eer the first to Commissioner, the _ 
second to the Board, are virtually granted on P ment of alight enc mi in cases in which _ ; 
the legislature held that: the orders should be final; and that some Commissioners are’ its 
_ swamped, ant the Board unduly occupied, with judicial work. A’large proportion of these 
_ applications are rejected, but the eandich scrutiny of the si very often the examin= © 
ation of the record of the Court’ of: first instance which must precedé an order rejectiny “pent HO | 
the petition, are a fruitless waste of the time of highly paid officials, and the facility pa ins 
__. cheapness with which such applications can be presented hold out an encouragement to 
sf fivolous appeals. At the same time it is admitted that there is a proportion, thougha 
» small one, in these cases wheré orders’ passed by the Court of first instance may call fora 
_remedy. The Bill sj away the revisional jurisdiction of Commissioners altogether, but 
| gives in liew of it aright of ‘appeal on an ad valorem stamp. A°second appeal is allowed) 
_ when the Commissioner reverses or modifies the-decree of. the Court of firstinstance. 
2. The amount of judicial work connected with rent-suits has been increasing year by: 
_ year, especially in the Benares and Meerut Divisions. Itis therefore proposed to giv te 
| power to Commissioners under'the control of the Local Government to transfer for dis-_ 
; appeals pres their Courts to Collectors. This.is on the anology of the Bengal 
Civil Courts Act, which empowers District Judges, subject to the orders of the High Court, to 
refer civil appeals for disposal to Subordinate Judges, : s fons, 
beet 3, Section 189 of ‘Act XII of 1881 makes the ju igments of the Collector ofa district 
and of an Assistant Collector of the first class appéalable to the District Judge in 
lasses of suits, where the value of the subject-matter exceeds Rs. roo. An exception 


we q en D 0 thi 
5 ora limit is admitted in’ siiits where the el Seg Ba to land is determi 
e is dispu 





















































peda | wiki sed to gi ark tape tion to ser 
ee determined: In rent-suits this is frequent ly the main pi 
whoa suit may govern rents arene village. It is’ desira 
ie petty ould’be able to ‘appeal from-an adverse decision oti such 
of contradi decisions of different tribunals should be avoided. © 
| 4: Opportunity has ‘also been taken toadd a section to br ighins p 
of Revente, on cause shown fo its satisfaction, to transfer mie be catio: 
_ from oné*subordinate Court to‘another. This is in accordance with the py 
ivil Courts by the Code of Civil Procedure, and the wart of such’ a ‘power 
Reyenue Court a! force an officer to try a case‘in which he'is ateevbed a, 
ity, such-as - President of\a District ‘or Municipal Boar inager for 






























ef he 19th February, 1886; ‘ 
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i GOVERNMENT OF INDIA. 
LEGISLATIVE DEPARTMENT, _ | *°0. 


ieee a (Second publication] | HS, “(2) An Additional Commissioner shall hold 
“The following Bill 


appoint an Additional Commissioner in a Divi. 


was Sc oe ite = his office d 
» Council of the Governor General: of In ia for t. 
og orpoe of SS rm and Regulations eet é ; 
the 19th Rees 2a “(3) An Additional Commissioner shall ex. 
NO. 4 OF 1886. ercise such powers, and discharge such duties, 
of the Comanigaionee os Lor aoe under this 
5 A Act, or under an other law for the time bei 
North-Wi ’ y 
A Bill to ~— ig Viprsts sie oes in force, as the Local Government may from 
WHEREAS it is expedient to amend the North- | time to time Prescribe, but only in such cases 
Western Provinces Land-Revenue Act, 1873, in as the Commissioner of the Division may 
manner hereinafter appearing ; It is hereby enact- | direct, : 
ed as follows :— 


1. After section 11 the “« i % 
ber secton i i following section shall ¢2 (4) This Act and every other law for the 


uring the Pleasure of the Local Gov- 

















time being applicable to the Commissioner of 

inserted, namely :— He pr BK 
“I1A. (1) The Local Gistenniees, may, from the Division shall apply to the Additional Com- roe 
ICR time to time, with the pre. | missioner when exercising any powers or diss 


duties of Additional vious sanction of the ov. | charging any duties under sub-section (3), as > 
et ernor General in Council, | if he were the Commissi 


oner of the Division,”’ ; 





STATEMENT OF OBJECTS AND REASONS. 3 





THE North-Western Provinces Land-revenue Act contains no Provision, such as is 
found in the Codes of the Lower Provinces of Bengal, Bombay, the Punjab and Central 
ovinces, authorizing the appointment of Additiona Commissioners, 

At present the Commissioner of Benares is quite unable to Cope with the judicial work 
pending in his Court, and it is very desirable that the Lieutenant-Governor. should have 
© power, which exists in other ‘ovinces, of reinforcing the Commissioner under exce 
tional circumstances by a substantive, though temporary, measure of direct relief and assis¢- 

ance, 4 


__ This Bill has been drawn enabling the Local Government, with the previous sanction — é 
of the Governor General in Council, to effect this, by inting an Additional Commis. 
Sioner and distributing the judicial work between him andthe: Commissioner of the Division, 


: J. Ww. QUINTON. 
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_S. HARVEY JAMES, 
Ofg. Secretary to the Government of Indian =i 
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s»., Amendment of sec orth-Western Provinces 
a 535 of Act XIlof Rent Act, 1881, the follow- 
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PART V. ’ 
Bills introduced into the Council of the Governor General for making Laws and Regulations, 
or published under Rule 22. 


GOVERNMENT OF INDIA, 
































(iii) in applications under clause (m), and in 


ges AR appeals from orders passed on applica- 
LEGISLATIVE DEPARTMENT, tions under clauses (/), (m) otk (@,. = 
(thisdpablicaticn according to the amount claimed in the 


application or in the petition of appeal, 


The following Bill was introduced into the as the case may be.” 


Council of the Governor General of India for 
the Fag i of making Laws and Regulations 
on the 19th February, 1886 ;— 


No. 3 OF 1886. 


New sections inserted 3. After section 100 of 
after section 1o00fsame the same Act the follow- 
Act. ing sections shall be insert- 

ed, namely :-— 

“tooA, The Board may, on cause shown to 
Power of Board to its satisfaction, transfer an: 
transfer business, suit, application or appeal, 
or class of suits, applications or appeals, from 
any Court of Revenue to any other Court of 
Revenue competent as regards the fature of 
the case or class of cases to deal therewith un- 

der the provisions of this Act. 

“tooB, (z) The Commissioner of a Division 

Commissioners may may, with the sanction of 
transfer appeals, the Local Government, 
transfer any appeal or class of appeals pending 
before himself to any Collector of a district with- 
in his Division. 

“ (2) The order passed by a Collector on an 
appeal transferred to him by the Commissioner 
under sub-section (7) shall be subject to appeal 
and revision in the same manner as if it 25 
been passed by the Commissioner, and not 
otherwise. 

(3) The Local Government may by order re- — 
call any appeal transferred to a Collector under 
sub-section (7), and refer it for disposal to the 
Commissioner of the Division by whom it was 
transferred.” asa 


4. In section 189 of the same Act, after the — 


A Bill to amend the North-Western Provinces 
Rent Act, 1881. 


WHEREAS it is expedient to amend the North- 
Western Provinces Rent Act, 1881; It is here- 
by enacted as follows :—= 


1, This Act may be called the North-Western 

Short title andcom- Provinces Rent Act, 1886; 

mencement, and it shall come into force 
at once. 


2. For the last paragraph of section 95 of the 


ing shail be substituted, 
‘ namely :— 
roy “For the purposes of the Court-fees Act, 
1870, the amount of fee payable in the cases 
next hereinafter mentioned shall be computed 
as follows :— : 
(}) in applications under clause (c), and in 
appeals from orders passed on applica- 
» tions under that clause, as in a suit for 
Possession of the land to which the 
... , 8Pplication or appeal relates ; 
(ii) in applications under clauses (J, (x), 
(0) and (p), and in appeals from orders | 

















)y ‘PP ion words “one hundred ru- ~~ 
ed on applications under clauses he laa pees, or” the following 

a), (e), r), uh (x), @), ), (g) and | chal be inserted, namely :— “iy 

e , g to the rent of and to “in which the rent payable by the tenant has 
nasa he paplics ion or appeal relates | been a matter in issue and has been determined, __ 
or ble for the tb engine or”. nies 
any case the fee calves Ssacid dota uted, 5. In the same Act the last twelve words #5 
then — ng to the annual thing Sections 193, 196 and Section 196, the last twelve _ 


of the same Act in words of clause (a) of both — 
par epeald jos 199 an 196 and 






+ 


6. In section 194 of the same Act the word 
Amendment of sec- “other” is re ed; andin 
tion 194 of same Act. clause (4), of the same sec- 
tion, for the word and figures “section 99 ” the 
words and figures “sections 99 and 100” 
be substituted. « 
Substitution of new 7. For section 195 of 
section for section 195 the same Act the follow- 
of same Act. ing shall be substituted, 


“195. The orders of an Assistant Collector of 
the first class on applications mentioned in 
section 98 shall be fial.” 


8, In section 198 of the same Act, for the 
Amendment of sec- word and figures “ section 
tion 198 of same Act. 100” the words and figures 















inserte' 


Addition to section 10, In_ section 
211 of same Act. clause (d) the 
shall be inserted, namely :— ; 


“(e) as to the transfer of appeals to Collec 
tors under section 100B”, 
11, Nothing in this Act shall confer a ri 


Saving of orders to appeal from any order 
d before Act came passed before the coming 


into force. into force of this ayy 
which an appeal would not have lain if 
chad not been passed. Co RTO Se 














e namely :— 


“ sections 99 and 100” shall be substituted. 
| STATEMENT OF OBJECTS AND REASONS. sone 


¥ 


em 


THE objects of this Bill are (2) to check the pina of an irregular system of a ’ 
which has arisen from an abuse of the powers of applying for a revision of certain or 

of the Revenue Courts granted by Act XII of 1881, (4) to enable the Local Government _ 
to relieve Commissioners of a portion of their judicial work by empowerin them to trans- 4 
fer appeals pending before them to Collectors for disposal, (c) to give a right of appeal in 
rent-suits decided by a Collector or Assistant Collector of the first class where the rent 
payable is disputed and determined, and (@) to enable the Board of Revenue to transfer 
suits, applications or appeals from one subordinate Court to another. : 

Act XII of 1881 declares that certain orders of Collectors and Assistant Collectors of 
the first_class on applications shall be final, subject to revision by the Commissioner of the 
Division or by the Board. Applications for revision to these tribunals can be made ona 
stamp of one rupee, and the consequence is that two appeals, the first to Commissioner, the 
second to the Board, are virtually one on Ptr oa of alight stamp-duty in cases in which 
the legislature held that the orders should be final, and that some Commissioners are 
swamped, and the Board unduly occupied, with judicial work. A large proportion of these 
applications are rejected, but the care ul scrutiny of the petition, and very often the examin- 
ation of the record of the Court of first instance which must precede an order rejectin, ‘ 
the petition, are a fruitless waste of the time of highly paid officials, and the facility poi 
cheapness with which such applications can be presented hold out an encouragement to 
frivolous appeals. At the same time it is’ admitted: that there is a proportion, though a 
small one, in these cases where orders passed by the Courts of first instance may call for a 
remedy. The Bill sweeps away the revisional jurisdiction of Commissioners altogether, but 
gives in lieu of it a right of appeal on an ad valorem stamp. A second appeal is allowed 
when the Commissioner reverses or modifies the decree of the Court of first instance. 

2. The amount of judicial work connected with rent-suits has been increasing year by 
year, especially in the Benares and Meerut Divisions. It is therefore proposed to give ‘ 
power to Commissioners under the control of the Local Government to transfer for dis- 
poe! appeals pending in their Courts to Collectors. This is on the maces’, of the Bengal 

ivil Courts Act, which empowers District Judges, subject to the orders of the High Court, to 
refer civil appeals for disposal to Subordinate Judges. : | 

3. Section 189 of Act XII of 1881 makes the jeigieinta of the Collector of a district 
and of an Assistant Collector of the first class appealable to the District Judge in certain ~~ 
classes of suits, where the value of the subject-matter exceeds Rs. 100, An exception to this | 
pormeinry limit is admitted in suits where the pining title to land is determined. 

t.is now proposed to extend the exception to cases where the rent is disputed: and: 

determined. In rent-suits this is frequently the main point of contention, and the decision — 
in a single suit may govern rents in an entire village. It is desirable, therefore, that either _ 
party should be able to appeal from an adverse decision on such a point, and that the risk 
of contradictory decisions of different tribunals should be avoided. : Bante ed oA 

4. Opportunity has also been taken toadd a section to the Act empowering the Board — 
of Revenue, on cause shown to its satisfaction, to transfer suits, applications or appeal 
from one subordinate Court to another. This is in accordance with the power gra 
Civil Courts by the Code of Civil Procedure, and the want of such a power in the 
Revenue Court may force an officer to try a case in which he is interested in his 
capacity, such as President of a District or Municipal Board, or Manager for the 


ards. 














The 19th February, 1886, 





GOVERNMENT OF INDIA. 


LEGISLATIVE DEPARTMENT. 


{Third publication,] 
The following Bill was introduced into the 
. Council of the Governor General of India for 
the purpose of making Laws and Regulations 
on the 19th February, 1886 :— 


No. 4 OF 1886. 





ew 





A Bill to amend the North-Western Provinces 
Land-Revenue Act, 1873. 

WueREAS it is expedient to amend the North- 
Western Provinces d-Revenue Act, 1873, in 
manner hereinafter appearing ; It is hereby enact- 
ed as follows :-— 


New section inserted 
after section 11. 


1. After section 11 the 
following section shall be 
inserted, namely :— 

“11A. (1) The Local Government may, from 

Appointment, powers time to time, with the pre- 
and duties of Additional vious sanction of the Gov. 
Commissioner. ernor General in Council, 


appoint an Additional Commissioner in a Divi 
sion. 


“(2) An Additional Commissioner shall hold 
his office during the pleasure of the Local Gov- 
ernment. 


“(3) An Additional Commissioner shall ex- 
ercise such powers, and discharge such duties, 
of the Commissioner of the Division under this 
Act, or under any other law for the time being 
in force, as the Local Government may from 
time to time prescribe, but only in such cases 
as the Commissioner of the Division may 
direct. 


“ (4) This Act and every other law for the 
time being applicable to the Commissioner of 
the Division shall apply to the Additional Com. 
missioner when exercising any powers or dis- 
charging any duties under sub-section (3), as 
if he were the Commissioner of the Division,” 





STATEMENT OF OBJECTS AND REASONS. 


THE North-Western 


Provinces Land-revenue Act contains no 
found in the Codes of the Lower Provinces of Ben 
Provinces, authorizing the appointment of Additiona 


rovision, such as is 
al, Bombay, the Punjab and Central 
Commissioners. 


At present the Commissioner of Benares is quite unable to cope with the judicial work 
pending in his Court, and it is very desirable that the Lieutenant-Governor should have 


the power, 


which exists in other provinces, of reinforcing the Commissioner under excep- 


tional circumstances by a substantive, though temporary, measure of direct relief and assist- 


ance, 


This Bill has been drawn enabling the Local Government, with the previous sanction 
of the Governor General in Council, to effect this, by epeciating an Additional Commis- 


sioner and distributing the judicial work between him an 


The 19th February, 1886, 


Commissioner of the Division. 


J. W. QUINTON. 


S. HARVEY JAMES, 
- Offg. Secretary to the seta 


to 
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GOVERNMENT OF INDIA. 


LEGISLATIVE DEPARTMENT. 








(First Publication.) « 
The following Bill was introdueed into the 
Council of the Governor General of India for the 
purpose of making Laws and Regulations on the 
19th March, 1886, and was referred taa Select 
Committee :— 
No. 5 or 1886. 


THE GUARDIANS AND WARDS 
BILL, 1886. 


CONTENTS. 
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PRELIMINARY. 





Szctions, 


1. Short title, local extent and commence- 
ment. 

2. Repeal. 

8. Saving of jurisdiction of Courts of Wards 
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. 4 Definitions. 
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e; APPOINTMENT OF GUARDIANS. 
j 5, Power’ of parents to appoint in case of 
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. Saving ‘to appoint in other cases, 
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. 8 Persons entitled to apply for order. 

9. Court having jurisdiction to entertain the 
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14. Appointment of several guardians, ea 
15, Matters to be considered by the Court in 

appointing guardian. we 
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CHAPTER IIT. 


Durtns, Rirauts anv Lriasriitres or GuaRDIANS. _ 
General, 
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29. Suit against guardian where ad 
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80. Suit against guardian wher 

Sanu hea a taken, 

81, General liability of guardian 
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CHAPTER IV. 
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Sxcrioxs. 

86. Orders for regulating conduct or proceed- 
ings of gluardians, and enforcement of 
those orders. 

87, Penalty for removal of ward from. juris- 
diction. ° 

38, Penalty for failure to account. 

$9. Saving of prosecutions under other laws. 
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urts. 
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THE SCHEDULE.—EnactMENTS REPEALED. 


A Bill to Consolidate and amend the law relating 
to Guardian and Ward. 


Wuenzas it is expedient to consolidate and 
amend the law relating to guardian and ward ; 
It is hereby enacted as follows :— 

CHAPTER T. 
PRELIMINARY. 

1. (1) This Act may be 
called the Guardians and 
Wards Act, 1586. 

(2) It extends to the whole of British India 
except the Scheduled Districts ; and 

: a It shall come into force on the first day of 

January, 1887. 

(4) Any power conferred by this Act to make 
rules or issue orders may be exercised at any time 
after the passing of this Act; but a rule or order so 
made or issued shall not take effect until the Act 
comes into force. 

2. (1) On and from the day on which this Act 

: comes into force, the enact- 

ae ments mentioned in the 

- schedule hereto annexed shall be repealed to the 
extent specified in the third column thereof. 

(2) But all proceedings had, certificates grant- 

-ed, allowances assigned, obligations imposed and 

applications, appointments, orders and rules made 

under any of those enactments shall, so far as may 

be, be deemed to have been respectively had, 

git assigned, imposed and made under this 


? 
’ 


Short title, local extent 
and commencement, 


(8) Any enactment or document referring te 
any of those enactments shall, so far as may be, 
be construed to refer to this Act or to the corre- 
- sponding portion thereof. : 
8. This Act shall be read subject to every 

of ape pr sega ec ng here- 
and after passed relating to any 
i High Courts. Court of Wards by the 


por General in Council or by a a or 


snant-Governor in Council; 
be dered to alec, 


‘of a guardian; and, 


4 Wa, ‘ e 
twenty-fourth and pee gm V 
chapter sone hundred and four (an Act 
lishing High Courts of Judicature in In 

4. In this Act, uuless there is some 
nant in the subj 
‘ text,— 

(2) “minor” means a person’ who 
reached the age of majority according to 
to which he is subject : we 

(2) “guardian” means a person hw i 
care of the person of a minor or of his property, 
of both his person and property : f 

(8) ward” means a minor for whose 
or property, or both, there is a guardian : 

(4) “the Court” means the Court havi 
jurisdiction to entertain an application under t 
‘Act for the appointment, or declaration of the title, 
where a guardian has been 


in pursuance of any such 


Definitions. 


appointed or declared of 
upplication, it means the Court which appointed 
or dec 
which that er 
relating to the person of the ward, the High Court 
having jurisdiction in the place where the ward 
for the time being resides : ey 


(6) “Collector 


Jared the guardian, or the High Court to 
Court is subordinate, or, in any matter — 


» means the chief officer in — 


charge of the revenue-administration of a district, — 


and includes any officer whom the Local Govern. ~~ 


official Gazette, may. 


ment, by notification in the 
virtue of his 


from time to time, by name or by 


4 
iD 


office, appoint to be a Collector in any local area, 


or with respect to any class of persons, for all or 
any of the purposes of this Act: ‘ 

(6) “prescribed ” means prescribed by rules. 
made by the High Court under this Act. 


CHAPTER II. 
Apporntwent or GUARDIANS. 
5. Where a minor is 2 person to Whois Aue ian 
Pp. of to Succession Act, 1865, ap- 
apn iol erp, a guardian of hi po 
sons subject to Indi son or property, or both, 
may be appointed by w 
or other instrument to take effect on the 
of the person appointing— | 
(a) if the minor is legitimate, by the fath 
by either parent if the other is d 
incapable of acting ; 
(2) if the minor is illegitimate, by the m 
6. Where a minor is a person to wh 
stig We Sasa Succession Act, 1 


appoint ts othgp cases, yo apply, 
gate from any power to appoi 
rson or rty, or 
w to which he is subject. 
_ Romer of the Gourt to he 
pram ig amie pet ie 
(a) for appointing a g natdis 
property, or bathe 4 
(2) for declaring the t 
to be such a guardian, 


aka 
a 


Succession Act. 


to 


é 


r 
* 


ae 

























ea 












~ tion to entertain 
1864, “pplication. 
3, tion in 


$81, 


° 
law (2) An 
shin of the 
and made to the 
‘where the minor resides. 


1865, (8) If an application with 


jurisdiction in the place where 


opinion the application would 
justly or conveniently by avy other Court having 
jurisdiction, ; 
, 10. (2) The application shall be by petition 
7° Forno plication, on! en et 
(a) the age and residence of the minor 3 
(+) the nature and value of his property (if 


any 

(c) where the person or property of the minor is 
not in the custody or possession of the 
petitioner, the person (if any) having the 
custody or possession of the person or pro- 
perty of the minor ; ¥ 

(2) what relations the minor has, and where 
they reside ; 

(¢) whether an application has at any time been 
made to the Court or to any other Court 
with respect-to the guardianship of the 
person or property, or both, of the minor, 
and, if so, when, to what Court and with 

; what result ; 

(/) where the application is to appoint a guar- 
dian, the qualifications of the proposed 
guardian and his willingness.to act ; 

(2) where the application is to declare the title 
of a guardian, the grounds on which that 

title rests ; and P 

’) such other particulars, if any, as may be 

Prescribed or as the nature of the applica. 
tion renders it necessary to state. 

The petition shall be verified by the peti- 

‘some other competent person in manner 

by law for the verification of plaints, 


May be received as evidence of the facts stated 


si. 


fy 






tin end of the minor, or ele oy 
be Colle ihe district or other local | 41. (1) 16 the Court is satisfied thats there is. 
é thn which the minor resides or has , Procedure hai ground for ee on the 
OM) il aes sion of application, application, it shall fix a. 
; yao having authority with respect for the hearin thereof’ and “samenegae al rd 
to the class to which the minor belongs. application and of the date fixed for the hearing— 
~ 9, (1) The application shall be made either to ‘ 


having jurisdic. the High Court having juris- 

Mt ee atom ee diction in the place where 

n the minor resides or has pto- 

perty, or to the District Court having jurisdic. 
i place. 


lication with respect to the guardian. 
er "of a minor shall ordinarily be 
Court having jurisdiction in the place 


respect to the guar. 
dianship of the person or property, or both, of a 
“” minor is made toa Court other thar that having 
the minor resides, 
the Court may refuse the eprliontion if in its 


e disposed of more 












(a) to be served, in the manner directed in the 
Code of Civil Procedure, om the person 
(if any) named in the petition as having 
the eustody or being in ession of the 
person or property of the minor, and on 
any other person to whom, in (ho opinion 
of the Court, special notice of the applica- 
tion should be given; and ae 

(2) to be posted on some conspicuous part of 
the court-house, and otherwise publi 
in such manner as the Court, subject to 


any rules made by the High Court’ under 
this Act, thinks fit, " 


2) When any part of the property described in r, 
ne petition is of such nature that a Court of 
Wards could assume the superintendence thereof, 
the Court shall also cause a notice as aforesaid to 
be served on the Collector in whose ‘district the W. 
minor resides, and on every Collector in whoge Pro 
district any portion of that part of the property is 
situate, and the Collector may cause the notice to 
be published in any manner he deems fit, 


12. The Court may direct that the person (if [abt Ho 
Power to make inter. Hy) having the custody of ! Se a? 
4,8. 6.) 










eee 
XIV 

































North. — 


locutory order for pro. the minor shall produce him Ast 
Gestion - since god at such place and time as it 
seta et es. canpemte: and may make such _ 
aa hee aie PINE temporary cus- 
tody and protection of the person or property of — 
the minor as it thinks proper, * ie 


13. On the day fixed for the hearing of the appli- [Ac 
Henring of evidenco cation, or as soon afterwards 1s 
before making of order. gg may be, the Court shall hear Act 
such evidence as may be adduced in support of or 187% 
in opposition to the application. 


t 
14. (1) If the law to which the minor is snb- 
Appointment of ject admits of his having 
several guardians, two or more joint gu 
dians of his person or roperty, or both, the ° 
Court, may, if it thinks tt, appoint or declare 
them, : 
(2) Separate guardians may be a pointed or 
‘declared of the person and of the .property of 
minor. 


(3) If a minor has several properties, the Court 
may, if it thinks fit, appoint or declare a separate 
guardian for any one or more of the properties, 


(4) If the Court appoints or declares a; i 


for any property situate beyond the local mits o} 
its jurtediction ich , the Court having jurisdiction in 
place Maca the pperty is Be gente ace 
the ian as duly appoin or declared a1 

giv ec to the order appointing or declaring 





+ 







. Dip 





: eens 













(Chapter Il } 


or declaring the guardian 
aminor the Court shall be 
dered by the Court in guided by the law to which 
appointing guardian. the minor is subject. and by 
what appears to beg consistently with that law, for 
the best interest of the minor with respect to. his 
mental, moral and temporal welfare, 

(2) In considering'what_ will be for the best 
interest of the minor, the Court shall. have regard 
to his age, his relationship to the proposed guar- 
dian, the wishes of a deceased parent (if any), and 
any existing or previous connection of the pro- 
posed ainsi with the person or property of 
the minor. 

(3) If the minor is old enough to form an 

intelligent preference, the Court may consider that 
» * — preference. 

, (4) In the case of persons to whom the Indian 
Succession Act, 1865, applies, as between parents 
adversely claiming the guardianship, neither pa- 
rent is entitled to it as of right; but, other things 
being equal in such case, if the minor is of tender 

ears, he should be given to the mother, and if 
ie js of an age to require education and prepara- 
tion for labour and business, then to the father, 


2] (6) Where the minor is a member of an un- 
divided Hindu family, special weight is to be 
attached to any claim which the managing mem- 
ber of the family may make to be appointed or 
declared guardian, and to any objection which 

_ he may take to an appointment or declaration 
asked for in an application. 

(6) The Court shall not appoint a person to be 
guardian against his will. 

S Ligcaian of the pee _ 16. Nothing io this Chap- 

| gon not to be appointed ter shall authorise the Court 
by the Court in certain to appoint or declare a guar- 

dian of the person of a 

minor— | 


(2) who is a married female cohabiting with 
her husband, or 

(6) whose father is living and is not a minor 
or, in the opinion of the Court, unfit 
to perform, or ineapable of perform- 
ing, the duties of a guardian of the 
person of the minor, or 


(c) whose property is under the superintend- 
ence of a Court of Wards competent 
to appoint a guardian of his person. 

17. Where under this Chapter the Court ap- 
points or declares a guardian 
Papmamr  artd of the property of a minor 
Court subject to restric- who is a member of an undi- 
ee in case of certain yided Hindu family, it shall, 
nore. “ae 
pene except where it is proved to 
the satisfaction of the Court that the interests of 
the minor have been actually imperilled, appoint 
or declare the guardian subject to such restrictions 
as will prevent him from interfering with the 
pres of the managing member of the family. 


15. (fH In appa 
* Matters to be consi- © 





























(Chapter III.—Duties, Rights and Liabilities of Guar 
















rae General, 
Fiduciary relation of |. 18. (7) A guar 
guardian to ward. act for the benefii 









(2) He cannot make any profit out of I 8 of 
(3) With respect to the property of the ward, 
he stands in the position of trustee for the war¢ 
and is responsible for any loss occasioned to 
property by his wilful default or gross” 
gence. 
(4) This epigcene peers extends to “ 
urchases by a ian of the pro oO ‘ Ve 
leneniely. a after the ror ha a ) 
be a minor, and generally all transactions betwe 
them while the influence of the guardian 
or is recent. 


Minor incompetent to 
act. 





























































19. A minor a 
tent to act as guardian, 
Guardian of the Person. — 
20. A guardian of the person of 
5 charged with the custod, 
Datiae of erariin of. of the -ward, ‘atid intust lon 
actaes to his support, health and — 
education, and such other matters as the law to — 
which the ward is subject requires. Sito 
Q1. (1) If a ward leaves the custody of his;., 
aias'Se ceaita te guardian, pales: com- 
oh pelled by o er of the Court 
custody of ward. to return bo that a tody. 4 
(2) But the Court may refuse to make an onder 
for his return to the custody of the guardian if it 
appears— es 
(a) that the ward has been ill-treated : 
guardian ; or tile iba 
(b) that the conduct of the — i 
other respect has ren ered him per! 
to have the custody of the ward 
(c) that the ward is, on reasonable g 
not inconsistent’ with the law to 
he is subject, unwilling to 
having attained to years of | 


is capable of exercising 
as to the custody in 


remain. 


(8) The residence of a ward against lh 
his guardian with a person who is not his guar 
does not of itself terminate the aship 4 

22. (1) A guardian of the p 

r dee 

Removal of ward from ~ i 
jurisdiction. Bier y 28 
was appointed or declared, 
from the limits of its ; 
such temporary p 8 08 
for the purpose of p 
at an educational — 
Local Government 








wy inion granted by the oo — re 
by may be special or gene 
- Geined by the onder granting. 





Guardian of Property. 


28,, (1) A guardian nt “ property of a ward 
: must keep that propert: 
eng of guardian of safely. property 
(2) In the case of immoveable property, he must 
not suffer any waste, but must maintain the build- 
ings (if any) thereon 7 their-appurtenances out 
of the rents and profits of the property. 






24, Where a guardian of the property of a 

Limitation of powers Ward has been appointed or 
8; of guardian of property declared by the Court, he 
CIT, appointed or declared by shall not, without the pre- 
6.) the Court. vious permission of the 
Court,— 


(a) borrow for his ward; or 


(b) mortgage, charge or transfer by sale, gift, 
exchange or otherwise any part of the 
immoveable property of his ward ; or 


(c) lease any part of that property for a term 
exceeding three years ; or 


(@) transfer any Government securities belong- 
ing to the ward, or the shares or other in- 
terest of the ward in any company ; or 


(é) dispose of any other part of the principal of 
the property of the ward : 


Vv, Provided that the Court may, subject to any 

»] rules made by the High Court under this Act, 
exempt a guardian from the necessity of obtaining 
the permission of the Court under this section, 
either generally or in. special circumstances, and as 
to either the whole or any specified part of the 
property of the ward. 


25. (1) Permission to the guardian to do any 
Practice with respect Of the acts mentioned in 
to limitation of powers the last foregoing section 
of guardian of property. shall not be granted by the 
Court except in case of necessity or for an evident 

. advantage to the ward. : 


(2) The order ting the permission sball 
revite the Sicietes or alveniags, o the Gase ma 
be, describe the property with respect to whic 
the act permitted is to be done, and specify such 

- conditions, if any, as the Court may see fit to 

t beat cae me ee ye ome a 

Pime , e Ju e Court wi 
hie own haa Y a 


or, when from any cause he is pre- 
vented i bere say ye 
ma ie a figoasnonlbronlrabietsraread 


; writing from his dictatio 
Mid be died and signed hy bia 














of the ward and are allowed by the law. 
the ward is subject, — 








_ (3) ‘The Court nly in its discretion attach to (8 
the permission the fol owing among other condi- 
tions, namely, :— . 

(2) that a sale shall be made to the highest 

3 pam by publi¢ auction, before the — 

ourt or some person tall 

pointed by the Cot for f dak ae 
pose, at a time and place to be — 
specified by the Court, after such pro- 
clamation of the iutended sale as the 
Court, subject to any rules made by 
the High Court under this Act, 
direets ; : 

(4) that a lease shall not be made in con- 
sideration of a premium, or shall be | 
made for such term of years and sub- — 
ject to such rents and covenants as — 
the Court directs ; 


(c) that the whole or any part of the pro- 
ceeds of the act permitted shall be 

Ee into the Court by the guardian to 
invested by the Court on prescribed — 
' securities or otherwise disposed of as 
the Court directs, _ HES 

‘4) Before granting permission to a guardian [New] 
todo an act mentioned in the last foregoing section = = 
the Court may cause notice of the application — 
for the permission to be given to any relative or _ 
friend of the ward who should, in its opinion, 
receive notice thereof, and shall hear, and record 
the statement of, any person who appears in op- 
position to the application. 


26. (1) Where a guardian of the property of a 






























Act. 
General powers of ncaa cp a i 
ecla y the Court, 
rienriineuitenc tee oe may from time to time, x 
by order, define, restrict or extend his powers with *: 
respect to the property of the ward in such 
manner and to such extent as it may consider to 
be for the advantage of the ward and consistent 
with the law to which the ward is subject. 
- (2) Subject to any such order and subject also 
to sections 17 and 24, a guardian appointed by or 
under a will or other instrument shall, with re- 
spect to the property of his ward, have such 
powers and be subject to such restrictions as are 
conferred or imposed on him by that instrument. 
(8) Subject to the foregoing provisions of 
section, a guardian of the property of a ward may 
do all acts which are reasonable and proper for thi 
realization, protection or benefit of the property 
whie 


27. (1) A eorteonee apply by petting to [A 
lian the Court for its opinion, 
ary tte Court es advice or direction on an} 


° in management present questions : 
af property of ward The sadbaganent Papers m 
tration of the property of his ward, other than 
qoaaons not_ proper, in the opinion of the Ce 

‘or summary disposal. ‘ ee 
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Wore atiees Ts 
A copy of the petition shall be served upon, 
tte hentine thereof may be attended by; ‘such 
of the persons interested in the application as the 
Court thinks fit. Ni 
(8) The guardian stating in good faith the facts 
in the petition and acting upon the opinion, advice 
or direction givefi by the Court shall be deemed, 
gards his own responsibility, to have 


so far as spon: hi 
discharged Lis duty as guardian in the subject- 


matter of the applitation. 
28. Where a guardian of the property of a ward 
Obligations on, and has been appointed or declar- 
pox of, guardian ed by the Court, be shall— 
property. 
(a) if so required by the Court, give a bond, 
* as nearly may be in the prescribed form, 


and 
ey to the Judge of the Court to enure for the 


benefit of the Judge for the time being, 
with or without sureties, as may be 
prescribed, engaging duly to account for 
what he may receive in respect of the 
property of the ward ; 

(2) deliver to the Court, within six months from 
the date of his appointment or declara- 
tion by the Court, or within such shorter 
time as the Court directs, a statement 
of the immoveable property belonging 
to the ward, of the money and other 
moveable property which he has receive¢ 
on behalf of the ward up to the date of 
delivering the statement, and of the 
debts due on that date to or from the 

‘ ward ; 

(c) exhibit his aceounts in the Court at such 
times and in such form as the Court 

: directs ; 

(d) if the Court so directs, pay into the Court 

. the balance due from him on those ac- 
counts, or so much thereof as the Court 
directs, in the manner in which money 
is required by any rules for the time 
being in force to be paid into that Court ; 

(e) apply for the maintenance, education and 
advancement of the ward such portion of 
the income of the property of the ward 
as the Court directs, and, if the Court so 


17.) * directs, the whole or any part of the 


principal of that property ; and 

(7) be entitled to such allowance, if any, as the 
Court thinks fit for his care and pains in 
the execution of his duties, 


29, Where a guardian has given a bond duly to 
ait seainst guardian account for what “9 may re- 
w nistration- ceive in respect of the pro- 
R. bond was ee, perty of his ward, the Court 
may at any time, on being satisfied that the en- 
gagement of the bond has not been kept, and upon 
such terms as to security, or providing that the 
‘money received be paid into the Court, or otherwise, 
as the Court thinks fit, assign the bond to some 







pro oa ,ersdn, who shall 


a B . 
sue on the bond in his own na 
had been originally given to him in 
Judge of the Court, and shall 
cover thereon, as trustee for the - 
Pigs recoverable in respect of any 
of, ve 

80. Where a — baer ta 

aH inst guardinn Aforesaid, any. 
whe" “Strtaloeatn. -theleave of the Sou 
bond was not taken. next friend, at any tim 
ing the continuance of the minority of the: 
upon such terms as aforesaid, ins 
against the guardian, or, in ease of — 
against his legal representative, for an 
what the guardian réteived in the 
property of the ward, and may recover in the suit, 
as trustee for the ward, the full amount found in — 
the suit to have been received by the. iun a 
not to have been duly accounted for. 


81, Nothing in either of the last two foregoing 

General liability of sections shall be construed to. 
guardian as trustee, deprive a ward or his legal a 
representative of any remedy against his guardian, 
or the legal representative of the guardian, which, 
not being expressly provided in either of those sec. 
tions, any other beneficiary or his legal repre. — 
sentative would have against his trustee or the legal — 
repzesentative of the trustee. PHOES 


































Termination of Guardianship. er 


32. On the death of one of a or more joint ia 
: . guardians, tl guard ianship 

Pi appt rg continues to the survivor or | 
survivors until a further — 
appointment is made by the Court. ier 


83. (1) The Court may, on the bien ie 

any person in or 
ecommerce | motion, remove a 
guardian for any of the following pata ; 
(a) for abuse of his trust; arcs 
(b) for continued failure to perform its. 
(c) for incapacity to perform its duties; 

(d) for gross immorality ; ; 
(e) for having an interest adverse to the 
rformance of his duties 
(7) for removal from the local 
jurisdiction of the Court; : 

(g) by reason pebrcns hs i 
some person Ww! 7 

Court. may think likel 

ficial to the ward than 
dian ; or ee 

(A) in the case of 
for insolvency, 
(2) When a guardian 


any such cause, the Court 
to him under the proy 





eit 
; 



























Court : 

: 2) If the Court finds that there is some other 

sg: person whom it may appoint to be ouar- 

ian soit gaveisions of Chapter II, it shall 
discharge the applicant from the guardianship 
and appoint the other person in his place, 

85. (1) The power of a 

guardian of the person 

ceases— 

% (a) by his removal or discharge ; 

(2) by the Court of Wards assuming superin- 

* ‘tendence of the person of the ward ; 

(c) by the ward ceasing to be a minor; 

(@) in the case of a female ward, by her mar. 
riage followed .by cohabitation with her 
husband ; or 

(¢) in the case of a ward whose father was a 
minor, or deemed unfit to perform, or in- 

‘ capable of performing, the duties of a | 
guardian of the person of the ward, by 
the father ceasing to be a minor or, as the 
case may be, to be deemed unfit or in- 
capable as aforesaid, 

(2) The power of a guardian of ‘the property 


ceases— 
(a) by his removal or discharge ; 


(}) by the Court of Wards assuming superin- 

tendence of the property of the ward ; or 

(c) by the ward ceasing to be a minor. 

(3) When for any cause a person ceases to be a 
guardian, the Court may require him to deliver 
as it directs any property in his possession belong- 
ing to the ward, 

(4) When he hus delivered as the Court directs 
‘the property, if any, in his possession belonging to 
the ward; the Court may declare him to be dis- 
charged from his liabilities as guardian, save as 


regards any fraud which may subsequently be dis- 
covered, . 


office, he ma: apply to the 
fr ye andes 


ry. Cessation of authority 
1: of : 





CHAPTER IV. 
SuppLemgnraL Provisions, 


36. (1) The Court may, on the application of 

any person interested or of its 

Haman Page owa motion, make an order 

Suardians, and en- -regulating the conduct or 
rie, = thee proceedings of any guardian | 

who has not been appointed 

7Y * Court of Wards, whether the qunden has 

or declared by the Conrt under this 







Act or not. 






(2) In ease of disobedience to an order made 
Paid (2), the order may be enfore-d | 
the as an injunction granted 








oder wction 492 or'seetion 493 of the Code of 


desires to resign his | Civil 






Procedure, as if the guardian were the de. 
fendant and thie ward the plaintiff, iene 
‘Act 
tara tk 





87. If, for the purpose or with the effeat of 
Penalty for removal preventing the Court from 
of ward from jurisdic- exercising itg authority with 
tion. ~ ‘respect to a ward, the guar. 
dian of the ward removes him from the limits of 
the jurisdiction of the Court in contravention of 
the prohibition contained in section 22, he shall be Pi 
liable, by order of the Court, to fine not, exceeding Ree 
one thousand rupees, or to imprisonmens, for a 
term which may extend to six months, or to both. : 
88. If.a guardian fails to deliver to the Court, tact xn, 
Penalty for failure to ‘within six months from the 1858, 5.22, 
account, date of hisappointment or de- peda Be 
elaration by’ the Court, or within such shorter time > 
as the Court directs, the statement mentioned in 
clause (4) of section 28, or to exhibit his accounts 
in the Court, as required by clause (¢) of that sec« 
tion, or to pay into the Court the balance due from ~ 
him on those accounts, as required by clausé (@) 
of that section, . 
or if a person who has ceased to be a guardian 
fails,.on the requisition of the Court, to deliver 
as the Court directs any property in his possession 
belonging to the ward, 
he shall be liable, by order of the Court, to fine 
not exceeding one hundred rupees, and, in case of © 
recusancy, to further fine not exceeding fift: 
rupees for each day after the first during which 
the default continues and to detention in the 
civil jail until he consents to deliver the statement, 
or exhibit the accounts, or pay the balance, or 
deliver the property, as the case may be. 
89. Nothing in this Act shall prevent a person 
Saving of prosecutions from bein, prosecuted under 
under other laws, any other law for’an aet or 
omission which constitutes an offence against this 
Act, or from being liable under that other law 
to any other or higher punishment or penalty 
than that provided by this Act ; 


Provided that a person shall not be punished 
twice for the same offence SS 
40. The Court may call upon the Collector, or... 
by Collectors UPon any Court subordinate ey 
and SubordiZate Cours, 0 the Court, for a report sal sat 
on any matter arising in any Sand 7. 
proceeding under this Act and treat the report as” 
evidence. 


41. An appeal shall lie to the High Court [act x 









































¢ 
ty 


from an order made by a 
Mater bee aap, Dene. + RITE ene 7M bet 3 
(2) under section 7, appointing or declari : 
to appoint or declare a an ; see 


(6) under section 9, sub-section (8), 

application ; or ; 

(¢) under section 21, making or refusing to make — 

an order for the return of a ward to the _ 
custody of his guardian ; or a 


refusing 







(a) ‘under section 24, refusing tg grant permis 
sion to the guardian to do an act men- 
. tioned in that section ; or i 
(¢) ‘under section 26, sub-section (1), defining, 
restricting or extending the powers of a 
guardian ; or . 
(/) unier section 38, sub-section (2), removing 
a guardiah ; or 
(g) under section 34, refusing to discharge a 
‘ guardian ; or 
(2) under section 36, regulating the conduct or 
proceedings of a guardian, or enforcing 
the order; or 
(i) under section 37 or section 88, imposing a 
penalty. 
42. Save as provided by the last foregoing sec- 
tion and by section 622 of the 
hppa of other or- Code of Civil Procedure, an 
1882. order made under this Act 
shall be final, and shall not be liable to be con- 
tested by suit or otherwise. 


: Lx, ise 48. The High Court may refuse an application 
and = power of High Court made to it under this Act if 
A881, 2p <pplctticne in its opinion the application” 
capable ing dealt would be disposed of more 
with by mnother Court. justly. or conveniently by 
any other Court having jurisdiction. 
- 44, The costs of any proceeding under this Act 
3 Deda shall, subject to any rules 
813) : made by the High Court 
2s under this Act, be in the discretion of the Court in 
which the proceeding is held. 
‘New ct. Act 45. In addition to any other power to make 
‘XIIL, 1874, power of High Court rules conferred expressly or 
to make rules. impliedly by this Act, the 
* High Court may from time to time make rules— 
(a) as to the procedure to be followed with 


respect to applications of guardians for 
i permission to do acts mentioned in section 


* 5 

(b) as to the security to be required from 
guardians ; 

(c) as to the preservation of statements and 
accouats delivered and exhibited by guar- 


? 

























(d) as to the inspection of those statements and 
accounts by persons interested ; 


(e) as to the custody of money, and soourities 
for money, belonging to wards ; 
(f) as to the securities on which money belong- 
ing to wards may be invested ; 
(g) as to allowances to be granted to guardians 
, for their care and pains in the execution of 
their duties ; and 







(A) generally, for carrying out the purposes of 
eae At Ce a 






appomn o 
A of act tifieate 
icotadecn dieti-ay from, a Civil C 
enactment 


pointed by Court, any 
this Act shall, save as may be pr 
ject to the provisions of this Act, and 


made under 
Chapter II. 


Number and year. 


XIV of 1858 
XL of 1858 


XX of 1864 
IX of 1861 


VII of 1870 


IV of 1872 


XI of 1874 
XV of 1874 


XVII of 1875 
XX of 1875 


XIX of 1873 | N 


XVIII of 1876 | Oudh Laws. 








it, as if he had been a 
































THE SCHEDULE, 
ENactMEnts REPEALED, 


(See section 2) 





| ‘Title or subject. 


| Minors (Madras). 
Minors (Bengal) 


Minors (Boinbay) . 
Minors 


Court-fees 


Punjab Laws ‘ of 


Laws Local Extent, 


Burma Courts 
Central Provinces Laws. 
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tai ts 
~~ Jaw of Guardian and Ward applicable as far as possi 
jects in British India,” pees 


: tual, and is likely at no distant date to be. 


ted by a reference to Local Governments and 
ts in the law relating to the aac of minors, and its object is to provide a 
le to all classed of Her Majesty’s sub- 
* ,’ 





hy 








2, wre’ the enactments which the Bill will supersede are Act XL of 1858-and por- 
tions of the Madras Code, relating to minors in the Presidencies of Bengal and Madras who 
are not European British subjects and are not under the su intendence of a Court of Wards ; 
Act XX of 1864, relating to minors in the. Presideney of Bombay who are: not European 
British» subjects; Act IX of 1861, relating to the custody and guardianship of minors who 


¢ are not European British subjects ; and Act XIII of 1874, relating to the , meena of 
igh Courts. 


European British minors in territories beyond the jurisdiction of the chartered 


3. The Bill, which follows generally the frame of Act XIII of 1874, is drawn as appli- 
cable to all District Courts and High Courts (including the chartered High Courts) and to. 
minors of all ereeds and races, But it does not take away any of the powers at present pos- 
sessed by the chartered tig Courts, and it provides that, in the selection of guardians and 
other matters, regard shall be had to the personal law of the minor. The jurisdiction and 
authority of Courts of Wards are expressly saved and will not be in any way affected by the 
proposed law. 

4, One effect of the assimilation of the law will be todo away with the rule, which j 
obtains in the Presidencies of Bengal and Bombay, that no person shall be» entitled to institute 
or defend any suit connected with a minor’s estate of which he claims the charge until he bas 
obtained a certificate of administration. It is proposed that suits by and against minors shall 
be regulated by Chapter XXXI of the Code of Civil Procedure, and that, in a Bill which is to 
he introduced to amend that Code, provision be inserted conferring, among other privileges, on 
a guardian who has been appointed, or whose title has been declared, under the Guardians and 
Wards law, a preferential right to be appointed next friend or guardian for the suit. ; 

5. The several sections of the Bill which appear to c&ll for remark will now be noticed in 
consecutive order. . 

6. Section 4, clause (1).—In connection with section 26, Act XL of 1858, section 80, Act 
XX of 1864, and section 2, Act XIII of 1874, the question arose whether the age of majority 
should be dealt with in the Bill. As there was no necessity to deal with it, it was considered 
expedient to avoid the difficulty of doing so by defining “ minor,” in the terms of section 11 of 
the Indian Contract Act, 1872, as a person who has not reached the age of majority according © 
to the law to which he is subject. 

7. Section 4, clause (2).— Guardian” has been so defined as to mean any person having — 
the care of the person of a minor or of his property, or of both‘his person and property. Ce 
Bill, therefore, relates to guardians generally except where it is expressed to relate to parti. 
cular classes of guardians. | 

8. Section 5.—This, section follows Act XIII of 1874, which, in recognising in certain — 
circumstances the right of a mother to appoint a guardian, was based on the New York Civil = 
Code. The section goes beyond section 47 of the Indian : ion Act and beyond the Eng- 
lish law. . But under the English law an appointment by a mother is not now wholly ineffec- 

lava to be valid except in so far as it may inter- 
fere with an appointment by the father. : 
9. Sections 9 and 43.—The High Court and District Court will have concurrent jurisdiction, 









* but the High Court may refuse an with respect to the guardianship of a minor if in - . 
tts opinion the application’ would be of more justly or conveniently by a District Court. 
Where the application is with respect to the guardianship of th mofa minor, it is ordi- 
narily.to be m; ourt having jurisdiction in the place where the’ minor resides, that 
being the Court which can most effectively discharge the duties incident to the appointment 

4 guardian to the person of the mi : ‘ . ha 
cua sub-section follows an order made by the High 


‘estern Provinces with a view to facilitati 









LL. Section 14, sub-section (4). 
- Sir Arthur Hobhouse with respect 
solely on grounds of convenienge. “ees ' tes * pi 
12. Section 15, sub-section (5), and section 17.—As regards a minor wh 

of an undivided Hindu family, it seems to be generally admitted that it is desirable, 
to I¢ave him to his natural guardians without interference. “But such a minor 
rights in respect of the family property, and those rights are capable of being p 
a guardian. The guardian could not —- the management of the common pro 

ibly he would, owing to the consfitution of the co-ownership, be debarre¢ 

Fieectly even 4 share’ in the management, and be confined to a mere power of 

.- without anda right in the last resort to demand a partition. But even this limited au 
might in some cases be of great importance, 

As regards he viow hitherto taken by the Courts on this il, 29 it has indeed been hi 

by the High Courts at Fort Williem and Bombay that Acts L of 1858 and XX of 1 

could not be applied where the minor had no rights except as a member of an undivided Hi 

family (I. L. R. 5 Cal. 219 and 3 Bom. 431, and 12 Bo. H.C, Rep. 247). / Some doubt h 
been thrown on this view by the case before the Privy Council reported in 1. LR. 8 
656 (I. L. R. 6 Bom, 595 and 8 Bom. 396) ; but in any case it is a view which seems. 
based on the peculiar wording of those Acts, which have been construed as contempl: an 
actual and (perhaps) corporeal taking charge of and management of some tangible propery. 
In other words, these cases’merely decide that under the particular Acts a manager cannot be 
appointed for a minor member of a pure joint family, not that such a manager is a thing 
inconceivable or impossible (I. L. R. 7 Cal. 369). Sa 

‘As regards the provisions of certain enactments which allow the Court of Wards to take — 
charge only of the estate of a minor who is a sole owner (Act IV, 1872, section 35, Act 
XVII, 1876, section 161, and Bengal Act IX, 1879, section 7), they are to be accounted for 
by the fact that these enactments were designed mainly to guard against the risk of ‘loss of 
revenue from an estate being left without any competent person in charge of it. That it 
was not considered impossible to take charge of the interest of a minor shareholder is manifest 
from Madras Regulations V of 1804, section 20, and X of 1881, section 8, and from the 
circumstance that section 14 of Act’ XL of 1858 and other similar enactments provide for 
the Collector taking charge of the share of a’ eo-owner who is still a minor on the estate 
escaping from the management of the Court of Wards owing to the other co-owners havin 

come of age. The Courts of Wards in the North-Western Provinces (Act XIX of 1878) a 
Central Provinces (Act XVII of 1885) are not precluded from assuming superintendence of 
the interest of a disqualified person who is a co-owner in an estate with other persons ‘who 

_ are not disqualified. : ° ; 

It may be gathered from the proceedings of the Legislative Council, 1854-55, pages 672 — 
et seq., that it was the intention of the framers of Act XL of 1858 that the Civil Court should 
appoint guardians for minors owning shares in estates, and it would seem that it is only owing _ 
to the peculiar wording of the Act, coupled perhaps with a natural disinclination on the part of 

_ the Courts to interfere between joint-owners, that that intention has been defeated. “ 


18. Section 18.—This section lays down certain general propositions based on the fact that 
gnardianship is a trust, and that the relationship between guardian and ward is one uberrima 
fidei, not only while it lasts, but even after it has ceased to exist. i : 


* 14. Sections 24 and 25.—These sections aré based on section 18 of the Acts of 1858 and 
1864 and the corresponding section of the Act of 1874, on certain provisions in the Code of — 
Lower Canada, and on suggestions received for the amendment of the Acts of 1858 and 1864. _ 
They provide that a guardian who has been appointed, or whose title has been declared, by the — 
Court, shall not borrow for his ward, or transfer an part of the principal of his pi is? 
without the permission of the Court, and that the Court, before granting its permission, shall 
satisfy itself that the transaction proposed is either necessary or for the evident advantage 
the ward, and, when granting the permission, shall itself record an order setting fot the 
necessity or advantage and the conditions subject to which it permits the loan to be taken or — 
the tranafer to be effected (I. L. R. 5 Cal, 363 and 6 Cal, 161). 7 enpeauaeaaocae ae 

These sections will be supplemented by rules made by the High Court under se Ad, 
15. Section 28, clause (a), and section 29.—These provisions are suggested 2 
reported at I. L. R. 5 All. 248. c Picco ae fis 


16. Section 32.—The rule contained in this section follows from 
trust. Though the right of survivorship is not acknowledged in England in 
guardians appointed by the Court of Chancery, yet in practice the survivor or su 
re-elected by the Court without a reference. In America there is the right 
among guardians appointed by the Court of Chancery. 
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e person of a female. 1’ 


render the re-enactment of the 
the matters b 


not been 


-was about to be enacted 
opinion of the Hon’ble Mr. M, Melvill. 





tment of any 


ie cases reported at I. L. R. 10 Cal. 15 pee 
remarks at pages 213-14 of Sayyid Amit Ali's 5 ial and 11 Cal 


pepe eatgpie Pampeczecc: 
_ specifies 1 t which the Court is to be guided in appointin, rdiai 
of those matters:is the law to which the minor is subject. 2 ep aerate Ee 
20. The provision of Act XX of 1864, that the legal heir of a minor, 
in succession to his property, may not be appointed’ guardian of the 
-repeated. Itis considered that the appointment of suc 
absolutely prohibited. This was the opinion of the Supreme Council 






27 and 31, respectively, that 
person other than a female as 





Law of Muhammadans, 
Section 15 of the Bill f 


or the’ person next 
rson of the minor, has 
persons should not be 
when Att XL of 1858 


(Proceedings of Legislative Council, 1858, pages 576-77), and is the 


21. If the Bill becomes law in its present form, article 10 of Schedule I of the Court- 


fees Act, 1870, which applies only to the Presidencies of Bengal 
obsolete. It has, therefore, been included in the schedule of enact 


and Bombay, will become 
ments to be repealed. 


22. A table is apperided showing how the principal enactments scheduled for repeal have 
been reproduced in the Bill or otherwise dealt with. 


The 12th March, 1886. ; 


C. P. ILBERT. f 


Statement shewing how the principal Enactments scheduled for repeal in the Guardians and 
Wards Bilt have been reproduced inthe Bill or otherwise dealt with. 


Enactments scheduled for repeal. 


Acr XIV or 1858 °° 





How reproduced or otherwise dealt with. 





Seetien 4 : e : | Sections 20, 28 (e) and 36 of Bill. 
3 . ett ; . | Section 21 of Bill. 
a; > 5 . | Sections 41 and 42 of Bill. Coat 
Pe 
‘Act XL or 1858: 
Section 1 . . | Repealed by Act XIV of 1870. Bi | 
2 2 «| Sections 8, 26 and 86 of Bill. te 
8, paragraph 1]. : .' «| Section 8 of + ill. f 
paragraph 2.) who to institute | Left to be dealt with in the Bill to amend 
r i or defend suits on | the Code of Civil Procedure.’ See para- * 
proviso behalf of minors. | graph 4 of Statement of Objects and 
> ns. 
aa . ‘ A . | Section 8 of Bill. seek! 
ae i 3 K % - | Section 9 of Bill. ; 
6, paragraph 1. at) ee . | Section 11 (Z) of Bill. 
paragraph 2, ; ke . | Section 13 of Bill. 
proviso, 3 . | Section 40 of Bill. 
pene 3 x Sections 7 and 8 of Bill. 


Be oo ee 
Sections 9, 10 and 11, paragraphs land 2 . 
Bection 11; pumgtaete. Sa 
' parag’ ie * ‘ 5 . 
: 12: when Collector may be directed 


to take charge of estate. (Re- 
pe pag My Ceca by 
Bengal ot 1X of 1879.) 








Section 40 of Bill. Re | 
Sections 7 and 14 (2) of Bill. lag 
Section 28 (/)of Bill. j 


Section,28 (e) of Bill. 
Unnecessary. 


The Court of Wards can act — “a 
in cases in which management by the __ 
Collector is desirable, : 













Acr XL or 1858:—contd. 


Section 15 
14: when Collector aap oct to Unnecessary, 
retain charge of shares and per- | See par 
sg ~  gons of certain minors. (Zepeal- | jects and 
« ed in Lower Provinces by Bengat | 
f Act IX of 1879, and in Central 
" Provinces hy Act eis Seed +) 
15: control of proveedings of Collector. 
(Repealed in Lower’ Provinces 
\ by Bengal Act 1X of sci 


















‘iis ap nial oa E 


16, para EA * Fy 3 
; a. 2. 2. .| Seetion 28 (¢) of Bill, + ae 
paragraph 3 .  . «| Compare sections 29 and 30 of Bill. 
Vee ‘ ma . | Sections 28 (d) and 45 (e) and (/ 
. vi SBS paragraph Rinse ej : | | Section 26 (3) of Bill. _ 
" paragraph. "| Sections 24 and 25 of Bill. 


Sections 29, 30 and 31 of Bill. — 
Will be covered by the Code of Gil Pro 


cedure 
Sections 88 and $5 (3) of Bil 


, | Section 38 of Bill. © ony aera 
ection 34 of Bill. Pane ane | 
Section 35 (3) and (4) 9 fb. ee 
Sections 28 (7) and 45 Me of Bilas eS re 
a aummes 20, 28 (e) and 36 of ax rig gel cg 


19 

20: continuance of suit after disquali- 
fication ceases, 

21 (Repealed in part in Lower Prov- 

inces by Bengal Act 1X of ss 

22 ‘ 

238, first sentatice . puee 3 

second sentence -. . seni Oy 

24 =. 

25 (Repeated i in part in Lower Prov- 
inces by Bengat Act IV of 
melee iisces 8 4 (2) of Bill: = ae 

tes oie abe . | Seetion ill: and see 

' of Statement of Objects and mx 

. | Section 16 of Bill. 

Not reproduced. See paragraph 19 at 
ingore of mes and rg 


27, paragraph 1, first sentence . 
second — sentence: 
guardians of fe- 
males to be them- 


selves females. 
. | Section 85 (1) a and (e) of Bill. - 
. | Section 4! of Bill icant 
. | Sections 4 (4) and 9 of Bill. z 
. | Section 3 of Bill. es 
Not ae See the General ‘Clahew: : 
Act, I of 1868, § “ 


paragraph 2 . Pepi 
RB iio. 5 ° ° . 
29, paragraph 1, first sentence” 

second sentence 

paragraph 2 (number and gender) 
















Act IX or 1861: 


Section 1, first sentence . “ ’ . 
second sentence . 






‘Sections 7, 8, 9 and 10 of Bill 
Section 11. (1) of Bill, 
. | Section 12 of Bill, 
i : m Sections 7, 13 and 44 
; application of Code of Civil Proce- | N 

dure, . ey 


. . e . ni 


: definition of “ Sadr Court” 


Sra ££ ww 






“Section 1”. s i 

‘ 2, paragraph 1. ; : "i 

paragraph 2 ) who to institute or 

defend suits -on 

proviso behalf of minors, 
Dir 4 “ 


paragraph 2, ; ; 
proviso. , » 


7 “ a ‘ 5 é F 
Sections 8, 9 and 10, paragraphs 1 and 2, and 


proviso. 


How reproduced or otherwise dealt with, 
i amie SI ec 5 





Sections 26 and 36 of Bill. 

Section 8 of Bill. . 

Left to be dealt with in the Bill to amend 
the Code of Civil Procedure. See" para. 
graph 4 of Statement of Objects and 
Reasons. 


. | Section 8 of Bill. 

. | Section 9 of Bill, 

«| Section 11 (1) of Bill. « 
~ , | Seetion 13 of Bill, 5 

. | Section 40 of Bill. 

. | Sections 7 and 8 of Bill, 


Section 40 of Bill. 
Sections 7 and 14 (2) of Bill. See para. 
graph 20 of the Statement of Objggts 


$ and Reasons. 
Section 10, paragraph 3. > . | Section 28 of Bill, 

10, pha . at Sate - | Section 28 (e) of Bill. 

11: when Collector may be directed to 
take charge of estate ¢ . | Unnecessary, as section 7 is framed. 

Te icine : s $ g . | Section 28 (a) of Bill. 

18) <2 Sa Saat : - | Section 44 of Bill. 

14: procedure when proprietor of Unnecessary, as Chapter II is framed. See 
estate under Collector’s charge | paragraph 12 of Statement of Objects and 
comes of age. Reasons. 

15: control of proceedings of Collec- Unnecessary, as the Bill is framed, 
tor. 

16, paragraph 1 . | Section 28 (2) of -Bill. 

: Getientacts 2 . | Section 28 4 of Bill. 
paragraph 3 : | Compare sections 29 and 30 of Bill. 
ae : : . | Sections 28 ny and 45 (¢) and (/) of Bill. 

18, paragraph | . | Section 26 (3) of Bill. 


paragraph2 . 

20: continuance of suit after disqua- 
lification ceases, 

21 2 x . a . 

22 4 ; 4 . . 

23, first sentence . y ‘ 

second sentence - 3 


24 


26 é y . s 

26 ‘ ; ; 

27 5 s 3 é : 
28 ‘e . ° . 
29: pores 


i : of minors 
30 . N es ‘ 


31, paragraph 1: as to guardians of 
eh ied females. 


1 guardians of 

: as to iS 0: 

Fey em ae ee 
males 


paragra) ' 2: guardians! hi to 
oe Ns husband silkiiea 
Majority, 





:| Section 4 (1) of Bill: and see 


. | Sections 24 and 25 of Bill. 


Sectiéns 29, 30 and 81 of Bill. 

Will be covered by the Code of Civil Pro- 
cedure, 

Sections 33 and 85 (3) of Bill. 

Section 88 of Bill. 

Section 34 of Bill. 


. | Section 35 (3) and (4) of Bill. 
. | Sections 28 
- | Sections 20, 28 (e) and 36 of Bill. 


) and 45 (g) of Bill. 


} Seotions 20, 22 (1) and 86 of Bill. 
Section 28 (e) of Bill. 
Compare sections 20, 24 and 28 (e) of Bill. 
ph 6 
of Statement of Objects and Rasons 
Section 16 of Bill. 


Not uced. See paragraph 19 of 
Statement of Objects and Reasons, 


Section 85 (2) (2). 








Act XX or 1864:—contd. 
Section 32: “ae of Act XKXV of er 


. 






atics). Cota 
ie dai. seen yi tad 9 of Bill 
‘ 34, hd i: beanie ae % 8 4 (4) a 
' gape as eae Sct 
paragraph 3 (number and gender ) 


i 
Not re ney " See the General 
Act, L of 1868. . “ 


_Acr XIII or 1874: 
Section 1 (Formal) 


> 


<P Gedina a tha Bal 


2 “Minor ” ‘ 
* “Guardian”. ; ‘ «| Section 4 (2) of Bill.” 
“Court” ‘ i : . | Sections 4 (4) and 9 of Bill. 
e 3 é ‘ 2 pe . aon: een 
* 4, paragraph 1. . . tion i 
inne Ts ots y . | Section 14 (8) of Bill. aah tie 
- paragraph 3. ‘ ... | Section 14 (4) of Bill. ries 
5, paragraph 1. : 4 | Sections 8 and 10 (1) of Bill. 
paragraph 2 E .. | Section 10 (2) of Bill. 
paragraph 8. ‘ ’ . | Section 11 (2) of Bill. 3 : 
6 M “ ; 3 4 | Section 12 of Bill. ; : 
7 * > Sections 7, 13 and 44 of Bill, 


8, paragraph 1, first and second sen- | Not reproduced. See. section 647 of the 
tences: applica-| Code of Civil Procedure. 


; tion of Code of 
Civil Procedure. ; 
third sentence . | Section 41 of Bill. Be uth 
a 2 (Forms) 3 . | Not reproduced. Pe ; 
genes . J ‘ . | Section 45 of Bill. FR ee oa 
: - j . | Seetion 42 of Bill. Be, a 
i clause (a) j i ° . | Section 15 (1) and (8) of Bill, States a 
clause (0) | «= s~S.~+ | Section 15 (4) of Bill, 
clause (¢) i 4 fk . | Section 15 (2) of Bill. a 


i 2s 8 +P Section 20 of Bill, Seema 
. | Section 21 of Bill. 4 


vf paragraph Linads y ‘ . | Section 22 (1) of Bill. 
rae gv’. i f . | Section 37 of Bill. 
aa % . i . | Section 23 of Bill. 
xe : ‘ ; 3 . | Sections 24 and 25 of Bill. Neamt 
1 ‘ . | Section 28 (¢) of Bill. aha 


7% clause (2) to @” 


Section 2s ie ( ‘Siu (d) and /) asi. 










18, clause te) ‘ : 
. 19. Bh ec eta 
20. : ’ ; * % 
2 é : . ar 
2 . . Ps . . 
28 —Ct«w . ° ‘ Py é 
24 : ‘ 4 4 
25, paragraph t " J ‘ 
Schedule (Forms , e 
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PART V. 4 
Bills introduced into the Council of the Governor General for making Laws and Regulations 
; or published under Rule 292. 





GOVERNMENT OF INDIA. 


LEGISLATIVE DEPARTMENT. 


{Second Publication.) 

The following Bill was introduced into the 
Council of the Governor General of India for the 
purpose of making Laws and Regulations on the 
19th March, 1886, and was referred to a Select 
Committee :— 


No. 5 or 1886. 


THE GUARDIANS AND WARDS 
BILL, 1886. 


CONTENTS, 


CHAPTER I. 
PRELIMINARY. 











Srcrions, 


1, Short title, local extent and commence- 
ment. ; 

2. Repeal, 

8. Saving of jurisdiction of Courts of Wards 
and Chartered High Courts. 

4. Definitions. 


CHAPTER II, 
APPOINTMENT O¥ GUARDIANS. 


5. Power of parents to appoint in case of 
persons subject, to Indian Succession Act. 

8. Saving of power to appoint in other cases. 

7. Power of Rs Court ‘to make order as to 
guardianship. 

8. Persons entitled to apply for order. 





9. Court having jurisdiction to entertain the. 


application. 
10. Form of application. 
ll. edure on admission of application, 
12. Power to make interlocutory order. for 
cone of st interim protec- 
on of his person and property. 
13, Hearing of evidence before maki 









Sxcrions, 
14. Appointment of several guardians, 





+5, Matters to be considered by the Court in 


appointing guardian, 

16. Guardian of the person not to be appoint- 
ed by the Court in certain cases. 

17. Guardian of property to be appointed by 
the Court subject to restrictions in case 
of certain minors, 





CHAPTER III. 


Doris, Rieuts any Lrasrritres or Guarpians. 
General. 


18. Fiduciary relation of guardian to ward. 
19, Minor incompetent to act. 

Guardian of the Person. 
20. Duties of guardian of the person. 
21. Title of guardian to custody of ward, 
22. Removal of ward from jurisdiction. 


Guardian of Property. 


23. Duties of guardian of property. 

24. Limitation of powers of guardian of pro- 
perty appointed or declared by the Court. 

25. Practice with respect to limitation of 
powers of guardian of property. 

26. General powers of guardian of property. 

27. Right of guardian to apply to the Court for 


opinion in management of property of — 


ward, 
28. Obligations on, and privileges of, guardian 
of property, : 
29, Suit against guardian where administra- 
tion-bond was taken. 
80. Suit against guardian where administra- 
tion-bond was not taken. 
81, General liability of guardian as trustee. 
Termination of Guardianship. 
82, Right of survivorship among joint guar- 
jans, ~ ; ? 
$4. Discharge of guandia 
84, Dis of guardian, 
85, Cessation of authority of guardian, 
leet ee eee 


Sy 












‘ A Bill to 


CHAPTER IV. 
SuppLeMENTAL Provisions. 


Suctions. 

36. Orders for regulating conduct or proceed- |° 
ings of guardiaus, and enforcement of 
those orders. : 

37. Penalty for, removal of ward from juris 
dietion. 

88. Penalty for failure to account. 

89. Saving of prosecutions under other laws. 

40, Reports by Collectors and Subordinate 
Courts. 

41. Orders appealable. 

42. Finality of other orders. 

48. Power of High Court to refuse applica- 
tions capable of being dealt with by an- 
other Court. 

44. ‘Costs. 

45. Power of High 

46. Applicability of Act to guard 
appointed by Court. 


Court to make rules. ~ 
ians already , 





THE SCHEDULE.—EnactTMENTS REPHALED. 


Consolidate and amend the law relating 
to Guardian and Ward. 
' -Wuerras it is expedient to consolidate and 
sy the law relating to guardian and ward ; 
js hereby enacted as follows :— 
CHAPTER I. 
PRELAMINARY. 

1. (1) This Act may be 
called the Guardians and 
j Wards Act, 1586. 

(2) It extends to the whole of British India 
except the Scheduled Districts ; aud 

(8) It shall come into force on the first day of 
January, 1887. 

(4) Any power conferred by this Act to make 
rules or issue orders may be exercised at any time 
after the passing of this Act ; but a rule or order so 
made or issued shall not take effect until the Act 
comes into force. 

2. (1) On and from the day on which this Act 

comes into force, the enact- 

Repel ments mentioned in the 

schedule hereto annexed shall be repealed to the 
extent specified in the third column thereof. 

(2) But all proceedings had, certificates grant- 
ed, allowances assigned, obligations imposed and 
applications, appointments, orders and rules made 
under any of those enactments shall, so far as ma 

be, be deemed to have been respectively had, 

Reanted, assigned, imposed and made under this 


Short title, local extent 
aud commencement. 


(8) Any enactment or document referring to 
any of those enactments shall, so far as may be, 
be construed to refer to this Act or to the corre- 
sponding portion thereof. 

8. This Act shall be read subject to every 
~ Baving of iurnlietion enactment heretofore or here- 
Tee ete aud after passed relating to any 


Governor General in Council or 


 Lieutenant-Governor in Council; and 
Act shall be deemed ty aet, iy 


‘(Chapter L—Preliminary 
(Chapter II.—Appointment of 


| having 


Courts. Qourt of Wards by the 
by a Governor or | 
pt rn ing in | 





















twenty-fourth and — twen' ria, 
chapter one hundred and mvestab. 
lishing High Courts of Judicature in I im 
4. In this Act, unless there ones fe 
nant in the subj : 
Definitions, partie: 
(1) “minor” means a person wh 
reached the age of majority according 
to which he is subject : ey : 
(2) “guardian” means a person having the — 
care of the person of a minor or of his property, or iy 
of both his person and property : ie. 





filth’ of 


‘our (an 


(8) “ward” means a minor for whose 
or property, or both, there js a guardian: — 

(4) “the Court” means the Court ha 
jurisdiction to entertain an ap lication under this — 
‘Act for the appointment, or dec aration of the title, 
of a guardian; and, where a gnardian has ts 
declared in pursuance of any such ~ 


appointed .or 
application, it means the Court which appointed 
or declared the guardian, or the High Court to ~ 


which that Court is subordinate, or, in any matter : 
relating to the person of the ward, the High Court 
jurisdiction in the place where the ward 
for the time being resides : ye 
(6) “Collector”? means the chief officer in 
charge of the revenue-administration of a district, — 
and includes any officer whom the Local Govern- 
ment, by notification in the official Gazette, may. 
from time to time, by name or by virtue of his 
office, appoint to be a Collector in any local area, | 
or with respect to any class of persons, for all or. © 
any of the purposes of this Act: 4 
(6) “ prescribed ” means prescribed by rules — 
made by'the High Court under this Act. ie: 


CHAPTER IL. 
_AppoINntMENT OF GUARDIANS. 
5. Wherea minor is a person to whom the Indian 
Power of parents to Succession Act, 1865, ap- 
appoint in ease of per- plies, a guardian of his pers 
sons subject to Indimm gon or property, oF both, 
Peccestion Ack: may be appointed by will 
or other instrument to take effect on the death 
of the person appointing— Papel # 
(a) if the minor is legitimate, by the father, or 
by either parent if the other is dead or 
incapable of acting ; Maas: 

(d) if the minor is illegitimate, by the n 
6. Where a minor is a person to whom the 
ae Succession Act, 186 
power to Presi 


Sw i 
Pe not me nothing 
SPO Ree) aa sD fake away oF 
gate from any power to 
ated property, or oth, 
w to which he is subject. 


cgi of the Court to 
© orger as to guar- 
dianship. ought ‘* 


(a) for appointing ag 








i kt oa 





















. 


y ae erty, or 7 
(a) lector having authority with respect 
i to the class to which the minor belongs. 
“9, (1) The application shall be made either to 
Court having jurisdic. the High Court having juris- 
BOL sion to entertain the dietion in the place where 
fie SUE the minor resides or has pro- 
' perty, or to the District Court having jurisdic- 
| tion in that place. 
66, 


t 


BL 
boy @) An application with respect to the guardian- 


ship of the person of a minor shall ordinarily be 
lad oat to the Court having jurisdiction in the place 


: 


where the minor resides. 


(3) If an application with respect to the guar- 
dianship of the person or property, or both, of a 
minor 1s made to a Court other than that having 
jurisdiction in the place where the minor resides, 
the Court may refuse the application if in its 
opinion the application would be disposed of more 
jostly_or conveniently by any other Court having 
jurisdiction. 

10, (1) The application shall be by petition 
setting forth the grounds of 
the application, and stating— 
(a) the age and residence of the minor ; 


(4) the nature and value of his property (if 


Form of application. 


any) 5 

(c) where the person or property of the minor is 
not in the enstody or possession of the 
petitioner, the person (if any) having the 
custody or possession of the person or pro- 
perty of the minor ; 

(d) what relations the minor bas, and where 
they reside ; 

(e) whether an application has at any time been 
made to the Court or to any other Court 
with respect to the guardianship of the 
person or property, or both, of the minor, 
and, if so, when, to what Court and with 
what result ; 

(7) where the application is to appoint a guar- 
dian, the qualifications of the proposed 
guardian and his willingness to act ; 

(9) where the application is to declare the title 
of a guardian, the grounds on which that 
title rests ;-and 

(4) such other particulars, if any, as may be 
prescribed or as the nature of the applica- 
tion renders it necessary to state. 

‘. @ The petition shall be verified by the peti- 

het Or some other competent person in manner 
2 ae by law for the verifieation of plaints, 
therein’. be received as evidence of the facts stated 







11. (1) If the Court is rps that there is rage) 
Procedure on, admis. ground for proceeding on the 1858, s 
sion of application. edison ae shall fe a day and Ac 
for the hearing thereof, and cause notice of the 186 
application and of the date fixed for the hearing— 
(a) to be served, in the manner directed in the 
Code of Civil Procedure, on the 1 1874, 8. 
(if any) named in the petition as ving XIV of 1 
the custody or being, in ion of the oa 
person or property of th minor, and on 
any other person to whom, in the opinion 
of the Court, special notice of the applica- 
tion should be given; and 


(2) to be posted on some conspicuous part of 
the court-house, and otherwise published 
in such manner as the Court, subject to 
any rules made by the High Court under 
this Act, thinks fit. 

(2) When any part of thesproperty described ‘in roipen 
the petition is of such nature that a Court of Order 
Wards could assume the superintendence thereof, of 18 
the Court shall also cause a notice as aforesaid to Neti 
be served on the Collector in whose district the W . 
minor resides, and on every Collector in whose F 
district any portion of that part of the property is” 
situate, and the Collector may cause the notice to 
be published in any manuer he deems fit. 


12. The Court may direct that the person (if [Act 

Power to make inter. ®0Y) having the custody of ree 
locutory order for pro- the minor shall prodnee him 1874, 
SO cata Se anch place and time an 
ase Tigh sheet appoints, and may make 
eee setaenee. order for the temporary cus- 
tody and protection of the person or property of 
the minor as it, thinks proper, - 


13. On the day fixed for the hearing of the appli- [Act ] 

Hearing of evidence cation, or as soon aftewwards 1861, 
before making of order. ag may be, the Court shall hear 
such evidence as may be adduced in support of or 
in opposition to the application. 


14, (1) If the law to which the minor is sub- 

Appointment of ject admits of his having 
several guardians, two or more joint guar- 
dians of his person or property, or both, the 
Court may, if it thinks at, appoint or declare 
them. 

(2) Separate guardians may be inted or 
declared of the person and of the fel of a 


minor. 


(3) If minor has several properties, the Court 


Act 
may, if it thinks fit, appoint or declare a separate isn, 
guardian for any one or more ofthe ies. 

(4) If the Court appoints or bing toak? tin 
for any property situate beyond the local limits of 48 
its jurtediction, the Court having jurisdiction in the 
place where the 













‘Act XU 


. 
















Act XIT 






‘operty is situate shall aecept 


the guardian as duly appointed or declared and 
give effect to the order appointing or declaring 
im. . 


Sat 















re 
as 


As 
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as 
Pa 
at 


fe 








ho 
pet 


* 





The 
(Chapter ! 
(Chapter ITI.—Duties, hights and 


Matters to be consi Of aminor the Court shall be 
dered by the Court in guided by the law to which 
appointing guardian, the minor is subject and by 
what appears to be, consistently with that law, for 

“the best interest of the minor with respect to, his 
mental, moral and temporal welfare. 

(2) In considering what will be for the best 
interest of the oe the Court al have regard 
to his age, his relationship to the proposed guar- 
dian, ihe wishes of a deceased parent (if any), and 
any existing or previous connection of the pro- 
posed guardian with the person or property of 
the minor. 

(8) If the minor is old enough to form an 
intelligent preference, the Court may consider that 
preference. 

-(4) In the case of persons to whom the Indian 
Succession Act, 1865, applies, as between parents 
adversely claiming the guardianship, neither pa- 
rent is entitled to it as of right; but, other things 
being equal in such case, if the minor is of tender 

ears, he should be given to the mother, and if 
ie is of an age to require education and prepara- 
tion for labour and business, then to the father. 

(5) Where the minor is a member of an un- 
divided Hindu family, special weight is to be 
attached to any claim which the managing mem- 
ber of the family may make to. be appointed or 
declared guardian, and to any objection which 


fe he may take to an appointment or declaration 
at. asked for in an applications 

are ia (6) The Court shall not appoint a person to be 

nt guardian against his will. 

Pact XL, i 16. Nothing in this Chap- 

7 rdian of the per- gs P 

’ a 3006: hs wot to, be appéinted ter shall authorise the Court 

Act | by the Court in certain to appoint or declare a guar- 

B74, 2, cases. dian of the person of a 








minor— 


(a) who is a married female cohabiting with 
her husband, or 

(6) whose father is living and is not a minor 
or, in the opinion of the Court, unfit 
to perform, or incapable of perform- 
ing, the duties of a guardian of the 
person of the minor, or 


(c) whose property is under the superintend- 
ence of a Court of Wards competent 
to appoint a guardian of his person. 


17. Where under this Chapter the Court ap- 


points or declares a guardian 
oe puntdian of ‘property of the property of minor 
| Court subject to restric. who is a member of an undi- 
tions in case of certain yjded Hindu family, it shall, 
minors, 2 
except where it is proved to 
the satisfaction of the Court that the interests of 
the minor have been actually imperiled, appoint 
or declare the guardian subject to such restrictions 
as will prevent’ him from interfering with the 
powers of the managing member of the family, 


11.~-gpeintebat of Guardians.—Seotions 15-17 yee 
Liabilities of 


‘Xx a, » 45. (J) In appointing or declaring the guardian 
40} 






CHAPTER IT, 
Dorigs, Riewts aND Lrapriities or G 


General. 


Fid relation of 18. (2) A guar L 
Bese yeg aay act for the benefit of his 


(2) He cannot make any. profit out of office, 
(3) With respect to the property of the Fy 
e 
to 

















he stands in the position of trustee for the 
and is responsible for any loss oceasio 
property by his wilful default or 
gence. 

(4) This fiduciary relation extends to and 
purchases by a guardian of the property of his ward 
immediately or soon after the ward has ceased to 
be a minor, and generally all transactions between 
them while the influence of the guardian still lasts 


or is recent. ‘ : 
inor i t to 19. A minor is incom pee 

ey ies! tent to act as guardian, tt 

Guardian of the Person. ; 1 

20. A guardian of the person of a ward i 


i charged with the custod 
Duties of guardiau of oF the ward, and must look sl 
the person. 


to his support, health and 
education, and such other matters as the law to 
witich the ward is subject requires. 
Q1, (1) If a ward leaves the custody of his; 
Title of guardian to —— d a em wm a 
. ed by order of the Court | 
pera, bane return. to that custody. 
(2) But the Court may refuse to make an order 
for his return to the custody of the guardian if it 
appears— 
(a) that the ward has been ill-treated by the 
guardian ; or 
(2) that the conduct of the guardian in any — 
other respect has rendered him unfit | 
to have the custody of the ward; or 
(c) that the ward is, on reasonable grounds — 
not inconsistent with the law to which — 
he is subject, unwilling to return, and, 
having attained to years of discretion, — 
is capable of exercising a wise choice — 
as to the custody in which he will | 
remain. Loewe nie uted! | 
(8) The residence of a ward against the will of t 
his guardian with a person who is not his * 
does not of itself terminate the guardianship, —_ 
. (1) A guardian of the per sree 
a, A et or “calaced. 9 oie ourt 
Removal of ward from shal] “without the leave 
jurisdiction. praetiane rie 
of the Court by whic 
was appointed or declared, remove 
from the limits of its urine ee 
such temporary purposes rete J 1th ' 
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for the purpose of placing him 
at an educational institution a 
Local Government edminieiecay the 







f 
} 
4 


18: 
16.) 


y 


ge 


Court is established as an insti- 
ha. n may send a ward 
ve of the Court. : 


” @) The leave granted by the Court under sub- ” 


section (1) may be special or general, and may be 
defined by the order granting it. - 
Guardian of Property. 


23. (1) A guardian of the property of a’ ward 

Duties of guardiai of ™Musb keep that property 
property. safely. 

(2) In the case of immoveable property, he must 
not suffer any waste, but must maintain the build- 
ings (if any) thereon and their appurtenances out 
ob the rents and profits of the property. 


24, Where a — of the property of a 
ane ward has been appointed or 
pty act declared by the Court, he 


of ian of property 
Ki, oe or declared by shall not, without the pre- 


the Court. vious — permission 


Court,— 
* (a) borrow for his ward; or 
- (6) mortgage, charge or transfer by sale, gift, 


exchange or otherwise any part of the 
immoveable property of his ward ; or 


(c) lease any part of that property for a term 
exceeding three years ; or 

(@) transfer any Government securities belong- 
ing to the ward, or the shares or other in- 
terest of the ward in any company ; or 

(e) dispose of any other part of the principal of 

. the property of the ward : 


Provided that the Court may, subject to any 
rules made by the High Court under this Act, 
exempt a guardian from the necessity of obtaining 
the permission of the Court under this section, 
either generally or in special circumstances, and as 
w either the whole or any specified part of the 
property of the ward. 


of the 


25. (1) Permission to the guardian to do any 

Practice with respect Of the acts mentioned in 
to limitation of powers the last foregoing section’ 
of guardian of property. shall not be granted by the 
Court except in case of necessity or for an evident 
advantage to the ward, 


(#)The order granting the permission shall 
revite the necessity or advantage, us the case “tt 
be, describe the property with respect to whic 
the act permitted. is to be done, and specify such 
conditions, if wny,as the Court may see fit to 
attach to th 
dated and signed by the Judge of the Court with 
his own hand, or, when from apy cause he is pre- 
vented from recording the order with his own hand, 
suall be taken down in.writing from his dictation 
and be dated and signed by him, 


Liabititien of Guyrdins.—Sections 28-27) 


| for the permission to be given to any relative or — 


e permission ; and it shal! be recorded, | 


_ of property of ward. 








(3) The Court may 
the permission the fol 
tions, name]y :— : . 

(a) that a sale shall be made to the hig 
bidder by public auction, aeetae 
Court or some’ person specially ap- 
pointed by the Court for that pur- 
pose, at a time and place to be 
specified by the Court, after such pro- 
clamation of the,intended sale as the 
Court, subject to any rules made by 
the High Court under this Act, 


directs ; 

(4) that a lease shall not be made in con- 
sideration of a premium, or shall be 
made for such term of years and sub- 
ject to such rents and covenants 
the Court directs; » : 


(c) that the whole or any part of the pro- 
ceeds of the act permitted shall be 
ay into the Court by the guardian to — 

invested by the Court on prescribed 
securities or otherwise disposed of as 
the Court directs. apes 

(4) Before granting permission to a guardian 
todo an act mentioned in the last foregoing section 
the Court may cause notice of the application 


in its discretion attach to EN 


owing among other 
oJ 
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friend of the ward who should, in its opinion, 
receive notice thereof, and shall hear, and record 
the statement of, any person who appears in op- 
position to the application. 


26. (1) Where a guardian of the property of a 
‘ . Sele rae eiheee ee or 
= eclared by the Court, the A® 
Syeedinn sf: grorPny. Court may from time to time, sit 
by order, define, restrict or extend his powers with a 20) 
respect to the propérty of the ward in such 
manner and to such extent as it may consider to 
be for the advantage of the ward and consistent. 
with the law to which the ward is subject. 


(2) Subject to any such order and subject also 
to sections 17 and 24, a guardian appointed by or — 
under a will or other instrument shall, with re- 
spect to the Beopeney of his ward, have such 
powers and be subject to such restrictions as are 
conferred or imposed on him by that instrument. 


3) Subject to the foregoing provisions of this [Act 
pay a scat of the property of a ward may §-36- 
do all acts which are reasonable and proper for the 
realization, protection or benefit of the propert 
of the ward and are allowed by the law to whic 
the ward is subject. 

27. (2) A ngigeriy J apply by petition to 
sian the Court for its opinion. 
apie to Court Pg advice or direction on any 
opinion in management present questions i ie 
the management or adminis- 
tration of the property of his ward, other than 
uestions uot proper, in the opinion of the Cowt, 
for summary disposal. Pt 


ee 


Boos 













(Chapter III.—Duties, a 


‘ ; 
A copy of the petition shall be served upon, 
ithe "aa he thereof may be attended by, such | 
of the petsons interested in the application as the 
Court thinks fit. ‘ 

The guardian stating in good faith the facts 
in a petition and acting upon the opinion, advice 
or direction given By the Court shall be deemed, 
so far as regards his own responsibility, to have 
discharged his duty as guardian in the subject- 
matter of the application. 

28. Where a guardian of the property of a ward 
) has been appointed or declar- 
urt, be shall— 








. igations on, and 
siihens 0 guardian ed by the 
of property. 

(a) if so required by the Court, give a bond, 
as nearly may be in the prescribed form, 
to the Judge of the Court to enure for the 
benefit of the Judge for the time being, 
with or without sureties, as may be 

. prescribed, engaging duly to account for 
what be may receive in respect of the 
property of the ward ; 

(2) deliver to the Court, witbin six months from 

the date of his appointment or declara- 

tion by the Court, or within such shorter 
time as the Court directs, a statement 
of the immoveable property* belonging 

Re to the ward, of the money and other 

a moveable property which he has receivec 

ay i on bebalf of the ward up to the date of 

3a . delivering the statement, and of the 
i debts due on that date toor from the 
ward ; 

(c) exhibit his accounts in the Court at such 
times and in such form as the Court 
directs ; 

@) if the Court so directs, pay into the Court 
the balance due from him on those ac- 
counts, or so much thereof as the Court 
directs, in the manner in which money 


being in force to be paid into that Court ; 


(d apply for the maintenance, education and 
advancement of the ward such portion of 
the ineome of the property of the ward 
as the Court directs, and, if the Court so 
directs, the whole or any part of the 
principal of that property ; and 

(7) be entitied to such allowance,if any, as the 
Court thinks fit for his care and pains in 
the execution of his duties, 


29, Where a guardian has given a bond duly to 
Suit against guardian account for what he may re- 
oe where administration- ceive in respect of the pro- 
ae bond:syee taken. perty of his ward, the Court 

may at any time, on being satisfied that the en- 
gagement of the bond has not been kept, and upon | 
such terms as to security, or providing that the 
money received be paid into the Court, or otherwise, 
as the Court thinks fit, assign the bond to some 


is required by any rules for the time | 


i a gee 
Pe eg Veter, aud 
proper person, who shall thereupon be. enti 
gs the bond in his own name as j 
had been originally given to him isi 
Judge of the Court, and shall be « 
cover thereon, as trustee for ae ward, 
— recoverable in respect of any b 
ot. 


30. Where a guardian has not given al 

Suit against guardian aforesaid, any 
where administration- the leave of the Co; y,as% 
bond was not tuken. next friend, at any ae 1 4s 
ing the continuance of the minority of the war¢ a 5 
upon such terms as aforesaid, institute a suit — 
against the guardian, or, in case of his di ] 
against his legal representative, for an acc 
what the guardian received in respect o} 
property of the ward, and may recover in the 
as trustee for the ward, the full amount found in | 
the suit to have been received by the guardian and~ 
not to have been duly accounted for, © 
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$1, Nothing in either of the last two foregoing _, 

General linbility of sections shall be construed to 
guardian as trustee, deprive a ward or his legal an 
representative of any remedy against his guardian, #8 
or the legal representative of the guardian, which, 
not being expressly provided in either of those sec- 
tions, any other beneficiary or his legal repre- 
sentative would have against his trustee or the legal 
repz2sentative of the trustee. 


Lermination of Guardianship. 
32. On the death of one of two or more joint, 
guardians, the guardianship ig 
continues to the survivor or ~ 
survivors until a further 
appointment is made by the Court. 
33. (1) The Court may, on the application of a 
is any person interested, or of; 
Sees "its own motion, remove alt 
guardian for any of the following causes, namely :— 
(a) for. abuse of his trust; at 
(b) for continued failure to perform its duties ; 
(c) for incapacity to perform its duties ; 
(d) for gross immorality ; 
(e) for having an interest adverse to the faith- 
ful performance of his duties ; 


(f) for removal from the local limits of the 
jurisdiction of the Court; 
Jimits 4 


(g) 3 ston of the <a within those 
_of some person ose guardianship 
Court may think likely to be more bene- 
ficial to the ward than that of his guar 


Right of survivorship 
among joint guardians. 













dian; or lee ast 
(2) in the case of a guardian of the p 
for insolvency, Wahi “ i 
(2) When a guardian has been remos 
any such cause, the eens point ” Ms 


to him under the provisions of Ch 
nce age 
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Tf the Court finds that there is some other 

proper person whom it may appoint to be guar- 

ria 1 the provisions of Cha’ TI, it shall 

discharge the applicant from the guardianship 

and appoint the other person in his place. 

’ 35. {1) The power of a 
<r Cessation of authority Snordian of the person 
ee . 

3] " (a) by his removal or discharge ; 

(0) by the Court of Wards assuming superin- 
af tendence of the person of the ward ; 

(c) by the ward ceasing to be a minor; 

(2) im the case of a female ward, by her mar- 
vite followed by cohabitation with her 
husband ; or 

(e) in the case of a ward whose father was a 
minor, or deemed unfit to perform, or in- 
capable of performing, the duties of a 
guardian of the person of the ward, by 
the father ceasing to be a minor or, as the 
case may be, to be deemed unfit or in- 
capable as aforesaid, 

(2) The ‘power of a guardian of the property 


ceases—— 
(a) by his removal or discharge; 


(4) by the Court of Wards assuming superin- 
tendence of the property of the jor 


(c) by the ward ceasing to be a minor, 


(8) When for any cause a person ceases to be a 
guardian, the Court may require him: to deliver 
j as it directs any property in his possession belong- 

ing to the ward, 

(4) When he has delivered as the Court directs 
the property, if-any, in his possession belonging to 
» the ward, the Court may declare him to be dis- 
charged from his liabilities as guardian, save as 
regards any fraud which may subsequently be dis- 


covered, 


oan 





CHAPTER IV. 
SuprLementat Provistons. 


36, (1) The Court may, on the application of 
, ~ any persoti'interested or of its 
i, Poy ee eats ens motion, make an order 
‘of etiardiais, and en- regulating the conduct or 
Mere ot these proceedings of any guardian 
‘ : \ -who has not been appointed 
: by a Court: of Wards, whether the guardian hag 
Leen appoitited or declared by the Court under this 
Act or not, - : 
(2) Im case of disobedience to an order made 
under sub-section (1), the order may be enforeed 
_ in the same maiver as an injunction ranted 
*e. under section 492 or section 493. of the Code of 




































Civil Procedure, as’ if the guardian were the de- 
fendant and the ward the plaintiff. sae 
37. If, for the purpose or with the effect of ie 
Penalty for removal preventing ‘the Court from 1874 
of ward from jurisdic exercising its authority with 
tion. respect to a ward, the guar- 
dian of the ward removes him from the limits of 
the jurisdiction of the Const in contravention of 
the prohibition contained in section 22, he shall be 
liable, by order of the Court, to fine not exceeding 
one thonsand rupees, or to imprisonment for a 
term which may extend to six months, or to both, 
38. If a guardian fuils to deliver to the Court, ¢ 
Penalty for failure to within six months from the 1858 
account, date of his appointment or de- cr! 
claration by the Court, or within such shorter time 19% 
as the Court directs, the statement mentioned in 
clause (4) of section 28, or to exhibit his accounts 
in the Court, as required by clause (c) of that. sec- 
tion, or to pay into’ the Court the balancesdue from: 
him on those accounts, as required by clause (@) — 
of that section, 


or if a person who has ceased to be 2 guardian’ — 
fails, on the requisition of the Court, to deliver © 
as the Court directs any property in his possession — 
belonging to the ward, Aer 

he shall be liable,-by order of the Court, to’ aaa } 
hot exceeding one hundred rupees, and, in case of 
recusancy, to further fine not exceeding fifty” 
rupees for each day after the’ first during which 
the default continues and to detention in the 
civil jail until he consents to deliver the statement, 
or exhibit the accounts, or pay the balance, or 
deliver the property, as the case may be, n 

89. Nothing in this Act shall prevent a PETEON Fact WE: 

Saving of prosecutions from bein prosecuted under «, 14.) 
nnder other laws. any other law for an act or 
omission which constitutes an offence against this 
Act, or from being liable under that other law 
to any other or higher punishment or penalty 
than that provided by this Act : 


Provided that a person shall not be punished 
twice for the same offence 


40. The Court may call Sat, the Polector, ory 
rs Upon any Court subordinate issauat6a 
suf Gabordate Cours, % the burt, for a report & am ae 
on any matter arising in any 3X; 
proceeding under this Act and trent the report as 
evidence, ' 


41. An appeal: shall lie to the High ta Act X 

from an order made by a 36 
Oeereneete > SDldteist Conrten at nem 
(a) under section 7, appointing or pypene or Tash, 


refusing to appoint or declare a guardi ; 
oF 





(6) under section 9, sub-section 
application ; or ‘ Je 

() under section 21, making or refusing to make 
an order for the return of a ward to the 
custody of his guardian ; or 


(3), refusing an 








(Chapter IV.—f# 















(d) under section 24, refusing to grant permis- 
sion to the guardian to do an act men- 
tioned in that section ; or 

(e) under section 26, sub-section (1), defining, 
restricting, or extending the powers of a 

m guardian ; or 

-{f) under'section 83, sub-section (1), removing 
a guardian ; or 

- (g) under section 34, refusing to discharge a 
guardian ; or 

(A) under section 36, regulating the conduct or 

: proceedings of a guardian, or enforcing 
the order; or 

(i) under section 37 or section 38, imposing @ 
penalty. 

42. Save as provided by the last foregoing sec- 

tion and by section 622 of the 

Finality of other or- Code of Civil Procedure, an 

. order made under this Act 
shall be final, and shall not be liable to be con- 
tested by suit or otherwise. 


* 48. The High Court may refuse an application 
* “Power of High Court made to it under this Act if 
57. » Benger) eyplentions in its opinion the application 
ni capable ing dealt would be disposed of more 
>. ith by smother Court, justly or conveniently by 
any other Court having jurisdiction. 









: Cove shall, subject to any rules 

; 3 made by the High Court 
under this Act, be in the discretion of the Court in 
og which the proceeding is held. 

New of Act = 45, In addition to any other power to make 

8]. « Power of High Court rules conferred expressly or 

a. to make rules. _ impliedly by this Act, the 

Est High Court may from time to time make rules— 
ee (a) as to the procedure to be followed with 
tz, respect to applications of guardians for 
dag ee to do acts mentioned in section 

By (6) as to the security to be required from 
guardians ; ' 

(c) as to the preservation of statements and 
accounts delivered and exhibited by guar- 
dians ; 

(d) as to the inspection of those statements and 
accounts by persons interested ; 





ij : le (¢) as to the custody of money, and securities 
Pes: for money, belonging to wards ; 

a (7) a8 to the securities on which money belong- 
Ha, ing to wards may be invested ; 


(g) as to allowances to be granted to guardians 
for their care and pains in the execution of 
their duties; and — 

. (A) generally, for carrying out the purposes of 
this Act. 





(The Schedule—Hnactments repealed.) 
46. A guardian appointed by, 
Applicabil 

to guardians 

pointed by Court. 
this Act shall, save as may be prescrib 
ject to the provisions of 
made under it, as if he had been appointed 
Chapter II. ieee 


eg 44, The costs of any proceeding under this Act : 


# ap- from, a Civil Cou 
any enactment 










this Act, and 





THE SCHEDULE. 
ENACTMENTS REPEALED, 
(See section 2.) ee 


? 


4 a 
Number and year. Title or subject. | Extent of repeal, 
5 & 


Acts of the Governor General in Council. mite 





XIV of 1858 | Minors (Madras) . . | The whole, 
XL of 1858 | Minors (Bengal) .|So much as has ~ 
not been repeal: 
ed. 5. 
XX of 1864 | Minors (Bombay) . —. | The whole. j 
IX of 1861 | Minors . «+ | Phe whole. 
VII of 1870 | Court-feos . -| Seotion 19°H, wud 
article 10 of 
Schedule I, i 
IV of 1872 | Punjab Laws . | So far as it relates 
to Act XL of 
1858. 
XIX of 1873 | North-Western Provinces | Section 258. 
Land-revenue. ‘ 
X11! of 1874 | Buropean British Minors . |The whole | 
XV of 1874 | Laws Local Extent. So far as it relates 
to any enncty 
ment by 
this Ach 
XVII of 1875 | Burma Courts  . _ . | Section 96. 
XX of 1875 | Central Provinces Laws  . | So faras it relates 
to Act XL of 
’ 4 
“in ber 
Laws . farasit relates 
XVIII of 1876 | Ondh Laws har a 
Madras Regulations. | 
Court of Wards. it 


V of 1804 





F be Died Seg pers} 7 “ ee 
lidate and amend the law relating to Guardian and Ward is based on 
opinions elicited by a reference to Local Governments and High Courts on the subject of cer. 
tain defects in Jaw relating to the guardianship of minors, and its olsject is to provide a 
Jaw of Guardian and Ward applicable as far as possible to all classes of Her Majett 
jects in British India, eres i ° 
' g. Among the enactments which the Bill. will supersede are Act XL of 1858 wad por- 
- tions of the Madras Code, relating to minors in the Presidencies of Bengal and Madras who 
are not European British subjects and are not under the superintendence of a Court of Wards ; 
Act XX of 1864, relating to minors in the Presidency of Bombay who are not European 
British subjects; Act IX of 1/61, pag | to the custody and: guardianship of minors who 
are not European British subjects ; and Act XIII of 1874, relating to the guardianship of 
European British minors in territories beyond the jurisdiction of the chartered High Courts. 













8. The Bill, which follows generally the frame of Act XIII of 1874, is drawn as appli- ie 


cable to all District Courts and High Courts (including the chartered High Courts) and to 
minors of all creeds and races, But it does not take away any of the powers at present pos- 
sessed by the chartered High Courts, and it provides that, in the selection of guardians and 
other matters, regard shall be had to the personal law of the minor. The jurisdiction and 
authorit: - Courts of Wards are expressly saved and will not be in any way affected by the. 
proposed law. } . 

4, One effect of the assimilation of the law. will be to do away with the rule, which 


obtains in the Presidencies of Bengal and Bombay, that no person shall be entitled to institute 


or defend any suit connected with a minor’s estate of which he claims the charge until he has 


obtained a certificate of administration. _1t is proposed that suits by and against minors shall | 


be regulated by Chapter XXXI of the Code of Civil Procedure, and that, in a Bill which isto 
be introduced to amend that Code, provision be inserted conferring, among other rivileges, on 
a guardian who has been appointed, or whose title has been declared, under the Guardians and 
Wards law, a preferential right to be appointed next friend or guardian for the suit. 

5, The several sections of the Bill which appear to call for remark will now be noticed in 
consecutive order. 

6. Section 4, clause (1).—In connection with section 26, Act XL of 1858, section 30, Act 


XX of 1864, and section 2, Act XIII of 1874, the question arose whether the age of majority ss 


should be dealt with in the Bill. As there was no necessity to deal with it, it was considered 
expedient to avoid the difficulty of doing so by defining “ minor,” in the terms of section 11] of 


the Indian Contract Act, 1872, as a person who has not reached the age of majority according - 


to the law to which he is subject. ; * 

7. Section 4, clause (2).— Guardjan” has been so defined as to mean any person having 
the care of the person of a minor or of his property, or of both his person and property. The 
Bill, therefore, relates to guardians generally except where it.is expressed to relate to parti- 
cular classes of guardians. : 

8. Section 5.—This section follows Act XIII of 1874, which, in recognising in certain 
circumstances the right of a mother to appoint a guardian, was based on the New York Civil 
Code, | The section goes beyond section 47 of the Indian Succession Act and beyond the Eng- 
lish law.” But under the English law an appointment by a mother is not now wholly ineffec- 
tual, and is likely at no distant date to Aadoclancd to be valid except in so far as it may inter- 
fere with an appointment by the father. 

9. Sections 9 and 43,—The High Court and Distriet Court will have concurrent jurisdiction, 
but the High Court may refuse an application with respect to the guardianship of a minor if in 
its opinion the application would be disposed of more justly or convenientl by a District Court. 
Where the application is with respect to the guardianship of the vg of a minor, it is ordi- 
narily to be made to the Court having jurisdiction in the place w the minor resides, that. 

"being the Court which can most effectively discharge the duties incident to the appointment 
_ of a guardian to the person of the minor, ees 23 


ty’s sub- 


| 


10, Section 14, sub-section (2).—The sub-section follows an order made by the Hich 
Court of Judicature for the Nort Wertorn Provinces with a view to nating fh dconge os 


& 


Collectors of their duty of ascertaining and reporting to the Court of Wards from time 
pA eyesore nk egniroay Rywknarg Fehr bac 
hae agains $e 















~~ 11, Bection 14, sub-section (4). —T 
© Sir Arthur Hobhouse with respect to 
solely on grounds of conveniente, = 

12. Section 15, sub-section (5), and section 17.—As cone _a minor who is a mel 

of an undivided Hindu family, it seems to be generally admitted that it is desirable, as a 1 
to leave him to his natural guarjians without interference. But such a minor has 
rights in respect of the family property, and those rights are capable of being protecte 
a guardian. The guardian could not assume the management of the common property, 

esibly he would, owing to the constitution of the co-ownership, be debarred from | 

irectly even q share in the mavagemen’ and be confined to a mere power of contro 
without and a right in the last resort to demand a partition. Bat even this limited autho 
might in some cases be of great importance. oh, 

As regards the view hitherto taken by the Courts on this subject, it has indeed been | 

by the High Courts at Fort William and Bombay that Acts L of 1558 and XX of 18 
could not be applied where the minor had no rights except asa member of au undivided | : 
family (I. L. ke 5 Cal. 219 and 8 Bom. 431, and 12 Bo. H. C, Rep. 247). Some ane he 
been thrown on this view by the case before the Privy Couneil reported in I. L. R, 8 Cal. 
656 (I. L. R. 6 Bom, 595 and 8 Bom. 396) ; but in any case it isa view which seems to be 
based on the peculiar wording of those Acts, which have been construed as contemplating an | 
actual aud (perhaps) corporeal taki — of and management of some tangible ene 
In other words, these cases merely decide that utider the particular Acts a manager cannot 
appointed for a minor member of a pure joint family, not that such a manager is a thing 
inconveivable or impossible (I. L. R, 7 Cal. 369). Nene 

As regards the provisions of certain enactments which allow the Court of Wards to take 
charge only of the estate of a minor who is a sole owner (Act IV, 1872, section 35, Act 
XVII, 1876, section 161, and Bengal Act IX, 1879, section 7), they are to be accounted for » 
by the fact that these enactments were designed mainly to guard against the risk of loss of — 
revenue from an estate being left without any competent person in charge of it. That it 
was not considered impossible to take charge of the interest of a minor shareholder is manifest 
from Madras Regulations V of 1804, section 20, and X of 1881, section 8, and from the 
circumstance that section 14 of Act XL of 1858 and other similar enactments provide for 
the Collector taking charge of the share of a ecosowner who is still a minor on the estate 
escaping from the management of the Court of Wards owing to the other co-owners havin 
come of age. The Courts of Wards in the North-Western Provinces (Act XIX of 1873) and 
Central Provinces (Act XVII of 1885) are not precluded from assuming superintendence of 
the interest of a disqualified person who is a co-owner in an estate with other persons who 
» are not disqualified. 


1t may be gathered from the proceedings of the Legislative Council, 1854-55, pages 672 
ef seq., that it was the intention of the framers of Act XL of 1858 that the Civil Court should 
appoint guardians for minors owning shares in estates, and it would seem that it is only owing 
to the peculiar wording of the Act, coupled perhaps with a natural disinclination on the part of ~ 
the Courts to interfere between joint-owners, that that intention has been defeated. ‘ 


: 13. Section 18.—This section lays down certain general propositions based on the fact that 
guardianship is a trust, and that the relationship between guardian and ward is one uberrime _ 
fidei, not only while it lasts, but even after-it has ceased to exist. 


14. Sections 24 and 25,—These sections are based on section 18 of the Acts of 1858 and 
1864 and the corresponding section of the Act of 1874, on certain provisions in the Code of 
Lower Canada, and on suggestions received for the amendment of the Acts of 1858 and 1864. — 
They provide that a guardian who has been yc or whose title has been declared, by the 
Court, shall not borrow for his ward, or transfer avy part of the principal of his hegre) 
without the permission of the Court, and that thé Court, before granting its permission, : 
satisfy itself that the transaction proposed is either necessary or for the evident adv: 
the ward, and, when granting the permission, shall itself, record an order 
necessity or advantage and the conditions subject to which it permits the loan to be taken or 
the trausfer to be effected (I. L. R. 5 Cal. 863 and 6 Cal. 161). seus, 


These sections will be supplemented by rules made by the High Court under section 44.” i 
15, Section 28, clause (a), anil section 29.—These provisions are suggested the case — 
reported at I. L. R. 5 All. 248. RAL i! iitoaiee 
16. Section 32.—The rule contained in this section follows from guardianship 
trust. Though the right of survivorship is not acknowledged in England in the 


guardians appointed by the Court of Chancery, yet in practice the survivor or survi 
re-elected by the Court without a roticon 7; iMinccion there ia tue sight 
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among guurdiaus appointed by the Court of Chancery. 








864 provide, in sections 27 and 31, respocti a: 
a tment of any person other than a pasts 
Sch pred s I. apie g 15 and 11 Cal. 
( yid Amir Ali’s Person : 
| Germsiment of the provision. inexpodient. Section 18 of the Bill 
is eee ik 
those matters is the law to which the minor initubject, aaa etet om 
20. The provision of Act XX of 1864, that the legal heir of @ minor, or the pergon 
in succession to his sabia may not be appointed guardian of the coun. the aes, lee 
not been repeated. Itis considered that the appointment of uk persofis should not be 
absolutely prohibited.. This was the opinion of the Supreme Council when Act XL of 1858 
was'about to be enacted (Proceedings of Legislative Council, 1858, pages 576-77), and is the 


_ 21, If the Bill becomes law in its present form, article 10 of Schedule I of the Court- 
fees Act, 1870, which applies only to the Presidencies of Bengal and Bombay, will become 
* obsolete. It has, therefore, been included in the schedule of enactments to be repealed, 
22. A table is appended showing how the principal enactments scheduled 
been reproduced in the Bill or otherwise dealt: with.” 23 ae 


. P, ILBERT. 
The 12th March, 1886. C. ! ERT 
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Statement shewing how the principal Enactments scheduled Sor repeal in the Guardians and 
Wards Bill have been reproduced inthe Bill or otherwise dealt with, 























; How reproduced or otherwise dealt with. 
a ee ern nen NTN nnn ne RE) 


Enactments scheduled for repeal. 





Acr XIV or 1858: 


Section 54 , ‘ : . : | Sections 20, 28 (e) and 36 of Bill. 
8 5 = ‘ ‘i Fs . | Seetion 21 of Bill, 
Sy Ps ° ‘ 3 - | Sections 41 and 42 of Bill. 


Acr XL or 1858: : 

; . | Repealed by Act XIV of 1870. 

. | Sections 8, 26 and 36 of Bill. 

Section 8 of vill, - 

Left to bedealt with in the Bill to amend 
the Code of Civil Procedure. See para-* 
graph 4 of Statement of Objects and 
Reasons. 


Section 1 . fe . 
2 


8,patagraphd .  . 1, 
; paragraph 2) who to institute 

or defend suits on 
proviso behalf of minors. 


ale . ° : ° - | Section 8 of Bill. 
Dis . ° " 3 . | Section 9 were a 
aragraph 1. ‘ : . | Section 11 (2) of Bi 
ka racy Rrvke ‘ ; . | Section 13 of Bill. 
proviso. * . ‘ - | Section 40 of Bill, : 
A . . 6 . | Sections 7 and 8 of Bill. 
. . > » | Section 40 of Bill. é 


Sections 7 and 14 (2) of Bill. 

Section 28 (/)of Bill. 

Section 28 (e) of Bill. 

Unnecessary. gpa of Wards ae ~ 
in cases in which mani nt 
Collector is desitable, 


i 8 e Bete 
vera etcetera a2. 
Section 11, paragraph 8. Paes. Satie 
: che pach + . ae . 
12: when Collector may be directed 
to take charge of estate. (Re- 
pealed in Lower Provinces by 
* Bengal Act 1X of 1879.) 














have ee 


" Enactments scheduled for repeals gee 


pues we r. 


Acr XL or 1858:—contd. 


Section 4 ° . oS cemnea de . 
14: when Collector may be directed to 
E thite retain charge of shares and per- 
sons of certain minors. (Zepeal- 
ed in Lower Provinces by Bengal 
Act 1X of 1879, and in Central 
Provinces by Act XVII of 1885.) 
15: control of proceedings of Collector. 
(Repealed. in Lower Provinces 
by Bengal Act 1X of 1879.) 
.16, paragraph 1. . “ 
paragraph 2. * 
paragraph 3. . 
aes ° . . 
18, paragraph 1. $ 
paragraph2 . . ° . 
19. ,. “ A 5 ‘ s 
20: continuance of suit after disquali- 
fication ceases, 
21 (Repealed in part in Lower Prov- 
inces by Bengal Act 1X of 1879.) 
ae ° ‘ A ‘ 
23, first soutence . ° ° ° 
second sentence a“ ° ° 


6, 6*845 
. 


4 =. . . s . : 
25 (Repealed in part in Lower Prov- 
inces by Bengal Act 1V of 
1870, section 86.) 
26. ° ° . . 
27, paragraph 1, first sentence . 
second _ sentence: 
guardians of fe- 
males to be them- 
% selves females, 

paragraph 2 . . . . 

BB i- 5 . E ° 

29, paragraph 1, first sentence 
second sentence 
paragraph 2 (number and gender) 


Act 1X or 1861; 


Section 1, first sentence . 
second sentence 
2 * = 











3 3 ‘ d Sections 7, 18 and 44 of Bill, © 
rer] goat deahete : » 647 


Section 44 of Bill. 

ee aekiardh Date 
ragrap| of Statement 

jects snd Beasous, by 


is f 


Unnecessary, as the Bill is framed. 


Section 28 (2) of Bill. 
Section 28 (¢) of Bill. _ ae 
Compare sections 29 and 80 of Bill. ~ 


" | Sections 28 (d) and 45 (e) and (/) of Bill, 
"| Section 26 (3) of Bill. 


Sections 24 and 25 of Bill. 
Sections 29, 30 and 31 of Bill. 
Will be covered by the Code of Civil Pro- 


cedure. 
Sections 38 and 85 (3) of Bill. 


Section 38 of Bill. 

Section 34 of Bill. : 
Section 35 (3) and (4) of Bill. 
Sections 28 (7) and 45 (g) of Bill, 
Sections 20, 28 (ce) and 36 of Bill. 


. | Section 4 (Z) of Bill: and see paragraph 6 


of Statement of Objects and 


. | Section 16 of Bill. 


Not reproduced. See paragraph 19 of 
Statement of Objects and Reasons, 


Section 85 (1) (d) and (e) of Bill. 


Section 41 of Bill. 
. | Sections 4 (4) and 9 of Bill, 
. | Section 8 of Bill. 


Not reproduced. See the General Clauses 
Act, of 1868, 


Sections 7, 8, 9 and 10 of Bill. 
Section 11 (1) of Bill. 
Section 2 of Bill. 


See section 


5 . ; . s “ . | Section 41 of Bill, 
Gives - 3 f ; . | Section 42 of Bill. 
» eh i é x f .  , | Section 8 of Bill. - 
8: definition of “Sadr Court” . | Not re’ . See the 








“Act, I of 1868, 


of Ob- 








aorexx oF 1864; 


* Section 


Sections 8, 9 and 10, pa 


Section 





. . . 


Ae rar esas 
2, paragraph 1. 


defend suits on 


* proviso behalf of minors. 


Sots : . : . 


Sections 26 and 86 of Bill. 
Section 8 of Bill. e 


the Code of Civil Procedure. See 
graph 4 of Statement pf Objects and 


ns. 
. | Section 8 of Bill. 


MS . “ . : Section 9 of Bill, 


paragraph - Fae fs . 

proviso . é $ 
622%, : NM . ‘ 
7 - Fe ; 


proviso. 


10, paragraph 38. . . 
10, paragraph 4. m . ° 
11: when Collector may be directed to 


. | Section 11 (1) of Bill. 

. | Section 18 of Bill. 

. | Section 40 of Bill. 

. | Sections 7 and 8 of Bill. 
. | Section 40 of Bill. 
ragraphs 1 and 2, and | Sections 7 and 14 (2) of Bill. See para- 











para- 


paragraph 2 } who to institute or | Left to be dealt with in the Bill to amend 


graph 20 of the Statement of Objects 


and Reasons. 


| Section 28 (/) of Bill. 


Section 28 (2) of Bill. 


take charge of estate 4 . | Unnecessary, as section 7 is framed. 


12 q . . . . 
13 . 


14: procedure when proprietor of | Unnecessary, as Chapter Ilisframed. See 
estate under Collector’s charge pet 12 of Statement of Objects and 
eason 


comes of age. 


. | Section 28 (a) of Bill. 


Section 44 of Bill. 


ons. 
15: control of proceedings of Collec- | Unnecessary, as the Bill is framed, 


tor. 
16, paragraph lL. : . 
paragraph2 . . . . 


18, paragraph 1 2 : : 
paragraph 2 
20: continuance of suit after disqua- 


lification ceases, 
21 os a * . 


22 . * rs . . . 

23, first sentence . . : 
second sentence “ “4 * 

24 ‘i : 7 . 2 
26 ‘ . ‘ . . « 
26 = . Py * ‘ ‘ 
27 Spires. ort : “ H . 
28 . g Fy : 3 
“3 marriage of minors . 4 : 

0 * . é * 4 


31, para h 1: as to guardians of | 
o aed “ce ef 


perneres® 1: as to guardians of 
emales being themselves fe- 
males, 


- | Section 28 (8) of Bill, 


Section 28 (c) of Bill. 





Compare sections 29 and 30 of Bill. 
Sections 28. (d) and 45 (e) and (7°) of Bill. 
. | Section 26 (3) of Bill. 

. | Sections 24 and 25 of Bill. 

. | Sections 29, 80 and 31 of Bill. 


Will be covered by the Code of Civil Pro- 
cedure, 
Sections 83 and 35 (8) of Bill. 


Section 38 of Bill. 


. | Section 34 of Bill. 


Section 85 (3) and (4) of Bill. 


. | Sections 28 (7) and 45 (g) of Bill. 


Sections 20, 28 (e) and 36 of Bill. 
Sections 20, 22 (1) and 36 of Bill. 


Section 28 (¢) of Bill. 


Compare sections 20, 24 and 28 (e) of Bill. 
. | Section 4 (1) of Bill: and see 


of Statement of Objects and 
Section 16 of Bill, 


Not reproduced. See paragraph 19 of 
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Statement of Objects and 
Section 35 (1) (d). 


a 6 
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Section 82: saving of Act XXXV of 1858 
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~ 88 . ae, 
o 34 paragraph J a ag te 


«paragraph 2 * 
Sicagrert 3 (number and gender ) 


Acr XIII or 1874: 
Section ] (Formal) 


Section 41 of Bill. 











Not reproduced. 


Sections 4 en and 9 of Bill. 
Section 3 o! 


Not rd g See the General 
Act, I of 1868. 
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paragraph 2. s ° . | Section 10 (2) of Bill. 
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8, ragra: 1, first sen. | Not need. section 647 of the 
3 tences: applica-| Code of Civil Procedure. 
tion of Code of 
Civil Procedure. 
third sentence . | Section 41 of Bill. 
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clause (6) : . F . | Section 15 (4) of Bill, 
clause (c) < a . « | Section 15 (2) of Bill, 

2. ‘ ‘ ; ; *| ¢ Section 20 of Bill, 

+ a ‘ i ‘ 3 . | Section 21 of Bill. 

14, paragraph 1], ‘ * + | Section 22 (1) of Bill. 

paragraph £4 . : . | Section 37 of Bill. 

15 ‘ e ‘ . | Seetion 23 of Bill. 

16. -, ‘ ‘ : ; . | Sections 24 and 25 of Bill. 

=% : P i ia ‘ ‘ Z or 28 (e) of Bill. me 

clauses (a ~ E ‘ ion 28 (a), (ce), and of Re 

1% clause ) . : : «| Section 18 @) of Ba i v i 

mi ; x 3 . | Section 19 of Bill. is 

20 AGS og : 3 mscernee rye p Ray of Bill ue 

| es . : 3 . . | Section 82 of Bill, 

a . ‘ . ‘ + | Section 33 of Bill. 

3 . ‘ 7 * A 5 Section 84 of Bill, 

25, paragraph rip ‘ . . 


Schedule (Forms) ig 4 5 
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THE SCHEDULE.—EnacTMENTS REPEALED. 





A Bill to Consolidate and amend the law relating 
to Guardian and Ward. 
Wueneas it is expedient to consolidate and 
amend the law relating to guardian and ward ; 
It is hereby enacted us follows :— . 





CHAPTER I. . 
6 PRELIMINARY, 
5 Short title, local extent 1. (2) This Act may be 
and commencement. called the Guardians and 
if Wards Act, 1486. 
fe (2) It extends to the whole of British India 
k except the Scheduled Districts ; and 
© (3) It shall come into force. on the first day of 
B January, 1887. 
Ei (4) Any power conferred by this Act to make 
ies rules or issue orders may be exercised at any time 
hee after the passing of this Act ; but a rule or order so 
is made or issued shall not take effect until the Act 


comes into force. 
2. (1) On and from the day on which this Act 
ice comés into force, the enact- 
ie" : ments mentioned in the 
i schedule hereto annexed shall be repealed to the 
extent specified in the third column thereof. 

(2) But all proceedings had, certificates grant- 
ed, allowances assigned, obligations imposed and 
applications, appointments, orders and rules made 
under avy of those enactments shall, so far as may 
be, be deemed to have been respectively had, 
eentet, assigned, imposed and made under this 


beeches sats 











es ae 
“ 


(2) Any enactment. or document referring to 
any of those enactments shall, so far as may be, 
be construed to refer to this Act or to the corre- 
sponding portion thereof, 

8. This Act shall be read: subject, to, every 
1 a So Wnt 

: of W ad i 

 Obartered High Courts, atter; passer selasing 22:A0y 





nv ongeetabwa in 


this Council ; 






(Chapter I-—Preliminary. 
(Chapter II.—Appoiniment of Ge 


and enforcement of | 


enactment heretofare or here- 


As * Court of Wards, by the 
. r General in Council or by a Governor or | 
and nothing in | 





Sections 1-4.) : 
Guardians.— Sections 5-8.) 
i 
twenty-fourth and twenty-fift 
chapter one hundred and four et 
lishing High Courts of Judicature in 
4, In-this Act, unless there ee 
yf ‘ nant in the subj 
__ Definitions. texte 3 eee 
(1) minor” means a petson who ; 
reached the age of majority according to the le 
to which he is subject : - Ke 3 
(2) “guardian” means a person having the 
care of the person of a minor or of his property, or 
of both his person and property : fa | 
(8) “ward” means a minor for whose petson 
or property, or both, there isaguardian: 
4) “the Court” means the Court “having a 
jurisdiction to entertain an applica under this. 
‘Act for the appointment, or declaration of the title, — 
of a guardian; and, where a guardian has been 
pointed or declared in pursuance of any such 
application, it means the Court whieh appointed — 
or declared the guardian, or the High Court to 
which that Court is subordinate, or, in any matter — 
relating to the person of the ward, the High Court 
having jurisdiction in the place where the ward — 
for the time being resides : yt ae 
(6) “Collector” means the chief 6fficer in 
charge of the revenue-administration of a district, — 
and includes any officer whom thy Local Govern. — 
ment, by notification in the official Gazette, may. 
from time to time, by name or by virtue of his — 
office, appoint to be a Collector in any local area, 
or with respect to any class of persons, for all or | 
any of the purposes of this Act: “ 
(6) “ prescribed ” means preseribed by rules — 
made by the High Court under this Act. — : 


CHAPTER Il. -— 
ApporntMENT oF GUARDIANS. || 
5. Wherea minor is . person to whom the Indian [4 
ts to Suecession Act, 1865, ap- 4. 
amar were ner, plies, a guardian of his pet-ai 
sons subject to Indian gon or property, or both, * 
Succession Act. may be ap pointed by will | 
or other instrument’ to take effect on the death 
of the person appointing — 
(a). if the minor is legitimate, by 
| by either parent if the other is 
- jneapable of acting ; Senter. 

| @ if the minor is illegitimate, by the mo 
| 
| 
| 





















‘the father, a, 
dead or 


6; Where a minor isa person to whom the I 
Succession Ac 5, 







Saving of 
| appoint ta 2 parage “ei ir Ke 
gate from any power to appoint 
perso oF property, tah wih a 
to which he is subject. _ i 





Power of,the Court to» 


7. Where 





rosin pon as to guar 
(a) for appointin; 
property, or 
(0) for declaring the 

to be such a 























friend of the minor, or 
of the district or other local 


or- ‘ 

@ ector having authotity with respect 
"to the class to which the minor belongs. 
9. (1) The “ote itlennidhed made either to 

raving jurisdie- the High Court having juris- 

ve wate srs “the diction in the place where 

g4, application. the minor resides or has pro- 

perty, or to the District Court having jurisdic- 
‘tion in that, place. : 





An application with et to the guardian- 
skid of aa outa of a siinet ial ordinarily be 
nd made to the Court having jurisdiction: in the place 

where the minor resides. 
6, (8) If am application with respect to the guar- 
dianship of the person or property, or both, of a 

’ minor 1s made to a Court other than that having 
jurisdiction in the place where the minor resides, 
the Court may refuse the application if in its 
opinion the application would be disposed of more 
justly or conveniently by any other Court having 
jurisdiction. 

10, (1) The application shall ve by petition 
setting forth the grounds of 
the application, and stating— 
(a) the age and residence of the minor ; 

(2) the nature and value of his property (if 
any) ; 

(c) tan the person or property of the minor is 
not in the custody or possession of the 
petitioner, the person (if any) having the 
custody or possession of the person or pro- 
perty of the minor ; 

(2) what relations the minor has, and where 
they reside ; 

(e) whether an application has at ariy time been 
made to the Court or to any other Court 
with respect.to the guardianship of the 
person or property, or both, of the minor, 
and, if so, when, to what Court and with 
what result ; 


(7) where the application is to appoint a guar- 
dian, the qualifications of the proposed 
guardian and his willingness to act; 

(9) where the application is-to declare the title 
of a guardian, the grounds on which that 
title rests; and 

(4) such other particulars, if any, as may be 
Preseribed or as the nature of the applica- 
tion Tenders it necessary to state. . 

_ @) The petition shall be verified by the peti- 

Sher or some other competent person in manner 
required by law for the verification’ of plaints, 
tnd may be reeeived 

erein, 


Form of application. 


rein, 


e 


which the minor resides or has 





as evidence of the facts stated give effect to the order appointing or declaring 








me $5 ate. ; 
as Shad: 3 
‘11. (1) If the Court is ey reyes that per 
Procedure on admis- ground for proceeding on 8, 
sion of applicatiop. Sughostion. it shall tik a day snd 
for the hearing thereof, and cause notice ofthe 8°» 
application and of the date fixed for the hearing— 
(a) tobe served, in the manner directed in the ra. x1 

Code of Civil Procedure, on the person Cree 

(if any) named in the petition as haying XIV of 

the custody or being in possession of the ; 

person or property of the minor, and on 

any other person to whom, in the opinion 

of the Court, special notice of the applica- 

tion should be given; and 


(4) to ‘be posted on some conspicuous part of 
the court-house, and otherwise published 
in such manner as the Court, subject to ‘ 
any rules made by the High Court under ®  » 
this Act, thinks fit. 


(2) When any part of the property described in foircular 
the petition is of such nature that a Court of Order No. 30. 
Wards could assume the superintendence thereof, $f py mt 
the Court shall also cause a notice as aforesaid to woo 
be served on the Collector in whose district’ the Western 
miuor resides, and on every Collector in whose Previa 
district any portion of that part of the property is 
situate, and the Collector may cause the notice to 
be published in any manner he deems fit. 



























12. The Court may direct that the person (if fact Ix, 
"Power to make inter- ®Y) having the custody of big 
locutory order for pro. the minor shall produce him 1874, 6. 6.) 
nation * sind br at such place and time as it : 
interim protection of his appoints, and may make such 
sate aa de inde chi for the temporary cus- 
tody and protection of the person or property of 
the minor as it thinks proper. 


13. On the, day fixed for the hearing of the appli- [Act IX, 
Hearing of evidence cation, or as soon afterwards res 
beforo making of order. ag may be, the Court shall hear 1974, s, 
such evidence as may be adduced in support of or t 

in opposition to the application. 


14. (1) If the law to which the minor is sub- 

Appointment of ject admits of his having 
several guardians, two or more joint guar- 
dians of his person or property, or both, the 
Court may, if it thinks ft, appoint or declare 
them, ~ . 

(2) Separate guardians may be appointed or 
declared of the person and of the property of a 
minor, Poy aa 

(3) If a minor has several properties, the Court [Act XI 
may, if it thinks fit, appoint or declare a separate 1874 6 4) 
guardian for any one or more of the properties, icy : 

ists 
‘4, 


cree 
874, s. 21. 


(4) If the Court appoints or declares spenaes 
for any property ‘situate beyond the local limits of 
its jurisdiction, the Court having jurisdiction in the 
place where the property is situate shall accept 
the guardian as duly appointed or declared and 


im. - 
5 ai 












“(Chapter II. 


15. (2) In appointing or declaring the weal or ; 

asap Mp cae of aminor the Court shall be 
dered by the Court in guided by the law to which 
appointing guardian, _— the_minor is subject_and by 
what appears to be, consistently with that law, for 
the best interest of the minor with respect to his 
mental, moral anf temporal welfare. 
Ps (2) In considering what will be for the best 
ot interest of the minor, the Court shall have regard 
‘- to his age, his relatfonship to the pro guar- 
a dian, the wishes of a deceased parent (if any), and 
Be any existing or previous connection of the pro- 
posed guardian with the person or property of 
the minor. 

(8) If the minor is old enough to form an 
intelligent preference, the Court may consider that 
preference. ; 


(4) In the case of persons to whom the Indian 
Succession Act, 1865, applies, as between parents 
adversely claiming the guardianship, neither pa- 
eS rent is entitled to it as of right; but, other things 
is being equal in such case, if the minor is of tender 
; years, he should be given to the mother, and if 
eo , he is of an age to require education and prepara- 
He tion for labour and business, then to the father, 


(6) Where the minor ig,a member of an un- 
divided Hindu family, special weight is to be 
attached to any claim which the managing mem- 
ber of the family may make to be appointed or 
declared guardian, and to any objection which 
he may take to an appointment or declaration 
ee asked for in an application. 

a ' (6) The Court shall not appoint a person to be 
3 guardian against his will. 


; ? 16. Nothing in this Chap- 

1864, S yaarg to, gle rer ter shall authorise the Court 

‘Act | by the Court in certain to appoint or declare a guar- 

i ie he vel dian of the person of a 
minor—— 








(a) who is a martied female echabiting with 
her husband, or 


(6) whose father .is living and is not a minor 
or, in the opinion of the Court, unfit 
to perform, or incapable of perform- 
ing, the duties. of a guardian of the 
person of the minor, or 


(c) whose property is under the superintend- 
ence of, a Court of Wards competent 
to appoint a guardian of his person. 

17. Where under this Chapter the Court ap- 
nf , points or declaresa guardian 
ium gregh of the property of a minor 
Court subject to restric. who is a member of an undi- 
aoe in ore of certain vided Hindu family, it shall, 
ray ste except where it is proved to 
the satisfaction of the Court that the interests of 
the minor have been actually imperiled, appoint 
or declare the guardian subject to such restrictions 
as will prevent him from interfering with the 
powers of the managing member of the family. 





(Chapter IIL.—Duties, Rights and Liabilities of Guardians. 
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- CHAPTER 111. 
Duriss, Ricurs aNp Liasiuitigs 








oy ae 
Fid relation of 18. (1) Ag 
Png cw pi act for the benefit: 


















(2) He cannot make any * sia out 
(3) With respect to the property of 
he stands in eed aie of gine for 
and is responsible for any loss o¢casioned 
property by his wilful default or gross 
gence, : Pes 8: 
(4) This fiduciary relation extends to and affects 
purchases by a guardian of the property! era a 
immediately or soon after the ward has ceased to 
be a minor, and generally all transactions between — 
them while the influence of the guardian still lasts 
or is recent. 9 patie k 
Minor i tto 19. A minor is incompe.siq 
act eee tent-to act as guardian, wt: % 
Guardian of the Person, og 
20. A guardian of a ward is ¢,, 
; cha wit! e custody isy 
Poe of guardian of of the ward, and must look aud 
iaaibeitiaie: to his support, health and — 
education, and such other matters as the law to — 
which the ward is subject requires. _ ei 
21. (1) If a ward leaves the custody of his, 
his ah’ i oni ps may be ¢om- 
0 nn 
: pelled by order of the Court 
Lorn, be tte to return to that custody. 
(2) But the Court may refuse to make an order 
for his return to the custody of the guardian if it — 
appears— ees 
(a) that the ward has been ill-treated by the — 
guardian ; or Me Sd A, 
(4) that the conduct of the guardian in any — 
other respect has rendered him antt * 
to have the custody of the ward; or 
(c) that the ward is, on reasonable grounds 
not inconsistent with the law to which — 
he is subject, unwilling to return, and, — 
having attained to years of discretion, — 
is capable of exercising a wise choice — 
as to the custody in which he will ” 


‘ remain. Dae 
(3) The residence of a ward against the will 
his guardian with a person who is not his gu 
does not of itself terminate the gua 















Removal of ward from 
jurisdiction, J 
was appointed or declared, remove 
from the limits of its jurisdicti 
such temporary pu as: 
for the purpose of nokia him beyon« 
at an educational instituti pol 


Local Government administerin 








5.) 


8: 





J 
. 


nt lan 


leave gi ted by the Court under sub- 
1) may be special or 
; ‘the order granting it. 










defined t 


_ Guardian of Property. 


23, (1) A guardian ca re ds a ward 
must kee at propert; 
Duties of guardian of safely. r property 
(2) In the case of immoveable property, he must 
not suffer any waste, but must maintain the build. 
ings (if any) thereon and their appurtenances out 
ofsthe rents and profits of the property. 


24, Where a guardian of the property of a 
Limitation of powers Ward has been appointed or 
of guardian of property declared by the ourt, he 


[I, appointed or declared by shall not, without the pre- 
the Court, 


vious permission 
Court,— 


of the 


(a) borrow for his ward; or ‘ 

(4) mortgage, charge or trausfer by sale, gift, 
exchange or otherwise any part of the 
immoveable property of his ward ; or 


may send a ward 


general, and may be 


(c) lease any part of that property for a term: 


exceeding three years ; or 
(@) transfer any Government securities belong- 
ing to the ward, or the shares or other in- 
terest of the ward in any company ; or 
(e) dispose of any other part of the principal of 
the property of the ward : 


Provided that the Court may, subject to any 


b) rules made by the High Court under this Act, 


» the act permitted ig 


and be dated and 


exempt a guardian from the necessity of obtaining 
the permission of the Court under this section, 
either generally or in special circumstances, and as 
to either the whole or any specified part of the 
property of the ward. 


25, (2) Permission to the guardian to do any 

Practice with respect. Of the acts mentioned in 
to limitation of powers the last foregoing section 
of guardian of property. shall not be granted by the 
Court except‘ in case of necessity or for an evident 
advantage to the ward. 


(2) The order granting the permission shall 
recite the necessity or advantage, as the case =| 
be, describe the property with respect to” which’ 
act to be done, and specify such 
conditions, if any, as the Court may see fit to 
attach to the permission ; and it shall be recorded, 
dated and signed by the Judge of the Court with 
his own hand, or, when from any cause he is pre- 
vented from reeording the order with his own hand, 
shall be taken down in writing from his dictation 
signed by hin. 












es of Guardians.—Sections 23-27.) 
in its discretion attach to [New] 
owing among other condi- — i 


the permission, the fol 
Yons, namely ;— re 
(a) that a sale shall be made to the highest 
bidder by public auction, before the 
Court or some person specially ap- 
pointed by the Court for that pur- 
pose, at a time "and place to be 
specified by the Court, after such pro- 
clamation of the intended sale as the 
Court, subject tv any rules made by 
the High Court ‘under this Act, 


directs ; 

(0) that a lease shall not be made in con- 
sideration of a premium, or shall be 
made for such term of years and sub- 
ject to such rents and covenants as 







CF) 
























the Court directs ; 
(c) that the whole or any part of the pro- 
ceeds of the act permitted shall be 


Hee into the Court by the guardian to 
invested by the Court on prescribed 
securities or otherwise disposed of as 
the Court directs. 


(4) Before granting permission to a guardian [New, 
tedoan act mentioned in the last foregoing section 
the Court may cause notice of the application 
for the permission t® be given to any relative or 
friend of the ward who should, in its opinion, 
receive notice thereof, and shall hear, and record 
the statement of, any person who appears in op- 
position to the application, : 


26. (1) Where a guardian of the property of a [Act XL, 
ward has been appointed or 1858, », 
guardian of property, declared by the Court, the Aet XX 18 

Sa Court may from time to time, XII, 1874, 
by order, define, restrict or extend his powers with 8.20.) 
respect to the property of the ward in such _ 
manner and to such extent as it may consider to : 
be for the advantage of the ward and consistent 
with the law to which the ward is subject. 


(2) Subject to any such order and subject also 
to sections 17 and 24, a guardian appointed by or 
under a will or other instrament shall, with re- 
spect to the ret of his ward, have such 
powers and be subject to such restrictions as are 
conferred or imposed on him by that instrument. 


(3) Subject to the foregoing provisions of this fact 11, 
section, a guardian of the property of a ward may * 36] 
do all acts which are reasonable and proper for the 
realization, protection or benefit of the pro 
of the ward and are allowed by the law to whic 
the ward is subject, : 

27. (1) A guardian may apply by petition to [Act 11, 

nore Lib to» the Court for ay Sie Tass, 
apply to the Court for reine direction on fo : 
opinion in management present questions respecti 
property of ward. the leat ngealiais or abchiniae 
tration of the property of his ward, other than — 
mestions not ‘proper, in the opinion of the Court, 
for summary disposal. : 







a oh he Fv 1) 
(Chapter I1I.— Duties, Rights 
. : sie BE ee € 

+ A copy of the petition shall be served upon, 
oS et rock thereof may be attended by, such 
of the peysons interested in the application as the 
Court thinks fit. antebi. 
’ (8) The guardian stating in good faith the facts 
in the petition and acting upon the Y arie. advice 

a 







or direction given by the Court shall be deemed, 
a so far as regards" his own responsibility, to have 
i discharged his duty as guardian in the subject- 
og matter of the application. 


28. Where a gastpile es propery of . hi 
i con, and has been appointed or declar- 
ciate ct, Guadiig ed by the Court, be shall— 
of property. ; 

(a) if so required by the Court, give a bond, 
as nearly may be in the prescribed form, 
to the Judge of the Court to enure for the 
benefit of the Judye for the time being, 
with or without sureties, as may 
prescribed, engaging duly to account for 
what he may receive in respect of the 
property of the ward ; 

(2) deliver to the Court, within six months from 
the date of his appointment or declara- 
tion by the Court, or within such shorter 
time as the Court directs, a statement 
of the immoveablegproperty belonging 
to the ward, of the money and other 
moveable property which he has receivec 
on behalf of the ward up to the date of 
delivering the statement, and of the 
debts due on that date to or from the 

r ward ; 

"(c) exhibit his accounts in the Court at such 














8, 8. 16, times and in such form as the Court | 
und cape) directs ; 
‘Act a _ (d) if the Court so directs, pay into the Court 
858, 5.17, | the balance due from him on those ac- 
nd Act XX, counts, or so much thereof as the Court 
pee 7) directs, in the manner in which money 
a, is required by any rules for the time 
Pe ; being in force to be paid into that Court ; 
Act XL, (e) apply for the maintenance, education and 
8, 8. 11: * advancement of the ward such portion of 
= at the income of the property of the ward 
et XIII, as the Court directs, and, if the Court so 
874, 8. 17.) directs, the whole or any part of the 
he’ principal of that property ; and 
Act XL, (/) be entitied to such allowance,if any, as the 
858, 4. 24, Court thinks fit for his care and pains in 
n vale] the execution of his duties. 
X, 1865 29, Where a guardian has given a bond duly to 
257, and "Suit against guardian account for what.he may re- 


¥,1881, where admivistration- ceive in respect, of the pro- 

TL. 8. bond was taken. perty of bie ened, the Court 
may at any time, on being satisfied that the en- 
gagement of the bond has not been kept, and upon 
such terms as to security, or providing that the 
money received be paid into the Court, or otherwise, 
as the Court thinks fit, assign the bond to some 


248, 
* 








ae ag a uglrcran gs 
originally given to him 
Judge of the Court, and shall -be 

cover thereon, as trustee for the 
emanne recoverable in respect of any bi 
of. ' 
80. Where a guardian has not given : 
Suit dgainst n aforesaid, any p 
where administration. the leave of the Cour 
bond was not taken. next friend, at any‘ 
ing the continuance of the minority of the: 
upon such terms as aforesaid, institu 
against the guardian, or, in case of his 
against his legal representative, for an a 
what the guardian has received in resp: 
property of the ward, and may recover in the ; 
as trustee for the ward, the full amount found in 
the suit to have been received by the guardian and — 


not to have been duly accounted for. ; 
$1, Nothing in either of the last two foregoing 

General liability of sections shall be'construed “a 

i 























~ 


guardian as trustee, deprive a ward or his legal ®™ 
representative of any remedy against bet dust 
or the legal representative of the guardian, which, 


i 
not being expressly provided in either of those sec. 





! sentative would have against his trustee or 


tions, any other beneficiary or his legal repre- | 
the legal — 
rep:2sentative of the trustee. eater tad 
Termination of Guardianship. | 
32. On the death of one of two or more joint, 
guardians, the guardianship im 
continues to the survivor or — 
survivors until a further — 
| appointment is made by the Court, _ 4 7 
33. (1) The Court may, on the application of: py 
i, lof guardian, *2Y person interested, or of. 
its own motion, -remoye a 
| guardian for any of the following causes, namely :-- ji 
(a) for abuse of his trust; ARE rae cpio aa 
(b) for continued failure to perform ‘its duties; — | 
(c) for incapacity to perform its duties; 
(d) for gross immorality ; ens 
(e) for having an interest adverse to the faith 
ful performance of his duties; 
(f) for removal from the local limits of the | 
jurisdiction of the Court; af 
(g) by reason of the arrival within those 
_ of some person whose guardianship 
Court may think likely to be more 
~ ficial to the ward than that of his 
dian ; or OMY 9 ASS oS 
(2) in the case of a 
, for insolvency, 
(2) When a guardian has bee 
avy such cause, the Court may aj 
to him under the provisi y 


Right of survivorship 
among joint guardians, 






















Booed 


i 34, (1 guardian desires to resign his 


] 










Discharge _ office, he may apply. to the 
28° dian, ¢ Shae Court to be discharged. 
"8 (2) If the Court finds that there is some other 


ee rson whom it may appoint to be ‘guar- 

van sitee the provisions of Chapter IT, it shall 

discharge the applicant from the guardianship 

and appoint the other person in his place. , 

; 85. (1) The power of a 

guardian of the person 
gi: of ceases— — 

mil, ae é 

i] (a) by his removal or discharge ; 

2) by the Court of Wards assuming superin- 
tendence of the persgn of the ward ; : 

(c) by the ward ceasing to be a minor; 

(2) iu the case of a female ward, by her mar- 
tiage followed by cohabitation with her 
husband’; or 

(¢) in the case of a ward whose father was a 
minor, or deemed unfit to perform, or in- 
eapnble of performing, the duties of a 
guardian of the person of the ward, hy 
the father ceasing to be a minor or, as the | 
case muy be, to be deemed unfit or in- 
capable as aforesaid, 

(2) The power of a guardian of the property | 


ceases—— 





Xx. Cessation of authority 





=~ 


(a) by bis removal or discharge; 
()) by the Court of Wards assuming superin- 
tendence of the property of the ward ; or 
(c) by the ward ceasing to be a minor, 
(3) When for any cause a person ceases to be a 
guardian, the Court may require him to deliver 

; as it directs any property in his possession belong- 
ing to the ward, 

(4) When he has delivered as the Court directs 
the property, if any, in his possession belonging to 
, the ward, the Court may declare him to be dis- 
~ charged from his liabilities as guardian, save as 


regards any fraud which may subsequently be dis- 
covered, : ‘ 


a 





CHAPTER IV. 
Sourriimenrar Provistons. 





36. (1) The Court may, on the application of | 
any person interested or of its 

: omen ae erm oes motion, make an order | 

of ‘cunrdians, and en- regulating the conduct or | 

4 emer of these proceedings of any guardian 

{ : ~ who bas not been a: pointed 

by a Court of Wards, whether the eratdian hag 

been appointed or declared by the Court under this | 
Act or not. ° nate: 

(2) In case of disobedience to an order made | 
tnder sub-section (4), the order may be enforced _ 
‘0 the same manner as an injunction granted 

2. under section 492 or section 493 of the Code of 


POOH or 


hapler IV.—Supplemental Provisious.—Sections 34-41.) 


| twice for the same o' 


| proceeding under this Act and treat tlie report as 








Civil. Proce@are, as if the guardian 
*fendant and the ward the plaintiff, 


- 87. If, for the purpose or with the effect of 
Penalty for removal bbe. the Court from 
of ward from jurisdie. exercising ts authority with 
tion. respect to a war, the guar- 
dian of the ward removes him from. the limits of 
the jurisdiction of the Court in contravention of 
the prohibition contained in section 22, he shall be 
liable, by order of the Court, to fine not exceeding 
one thousand rupees, or to imprisonment for a 
term which may extend to six months, or to both. 


38. If a guardian fails to deliver to the Courts rack x1 

Venalty for failure’ to within six months from the 1858, 8. $ 
account, date of hisarpointment ot de- md Act 
claration by the Court, or within suoh shorter time 18% 
as the Court directs, the statement mentioned in 
clause (4) of section 28, or to exhibit his accounts 
in the Court, as reqnired by elause (c) of that sec- 
tion, or to pay into the Court the balance due from 
him on those accounts, as required by'clause (d) 
of that section, 

or if a person who has ceased to be a guardian 
fails, on the requisition of the Court, to deliver 
as the Court directs’ apy property in his possession 
belonging to the ward, 

he shall be liable, by order of the Court, to fine 
not exceeding ove hundred rupees, and, in case of 
recusancy, to further fine not exceeding fifty 
rupees for each day after the first during which 
the default continues and to detention in the 
civil jail until he consents fo deliver the statement, 
er exhibit the accounts, or pay the balance, or 
deliver the property, as the case may be, 

89. Nothing in this Act shall prevent a person [ 
Saving of prosecutions from being prosecuted under 6.14.) 
wnder other laws, any other Jaw for an act or 
omission which constitutes an offence against this — 
Aet, or from being liable under that other law 
to any other or higher punishment or penalty 

than that provided by this Act : 


Provided that a — shall not be punished 


nce he 
40. The Court may eall upon the Collector, or, 5 


upon any Court subordinate 1358, ss. 6 
wl Sede ett 16 te Gaeta nqort gaat 
: Sand 7. 


wert the de. ry 



























oy 


a 


on any matter arising inany 


evidence. 


41. An appeal’ shall lie to the High Court 
- from an order made by a 

apart bopecont, eg NY, 
(2) under section 7, appointing or declaring’ ors 
refusing. to appoint or declare a guardian ; 
or es 


ia 
A 


(2) under section 9, sub-section (3), refusing an 
application ; or ; . 

(c) under section 21, making orrefusing to make 
an order for ‘the return of a ward to the 
custody of his guardian ; or : 





d) wider section 24, refusing to grant permis- 

sion to the guardian to do an act men- 
tioned in that section ; or 

(e) under section 26, sub-section (1), defining, 
restricting or extending the powers of a 

? guardian ; or 

Ss (f) under section 33, sub-section (1), removing 

a guardian ; "or ; 

(g) under section 84, refusing to discharge a 
guardian ; or 

(2) under section 36, regulating the conduct or 
proceedings of a guardian, or enforeing 





o 

yal ty the order; or 

|, @ under section 37 or section 38, imposing a 

a penalty. 

oon 42. Save as provided by the last foregoing sec- 
cod Ast Pie tion and by section 622 of the 


Code of Civil Procedure, an 
9.) order made under this Act 
RIV of 1882: 4.1) he final, and shall not be liable to be con- 
i. tested by suit or otherwise. 


et’, 1865, 48. The High Court may refuse an application 

Power of High Court made to it under this Act if 
to refuse applications in its opinion the application 
capable of being dealt would be disposed of more 
with by another Cour." jnetly or conveniently by 
having jurisdiction. 

44, The of any proceeding under this Act 
act XX, Oaies shall, subject to any rules 
2.13) : made by the High Court 

es under this Act, be in the discretion of the Court in 

which the proceeding is held. 

ew cf, act 45, In addition to any other power to make 

1874, power of High Court rules conferred expressly or 

«to make rules, impliedly by this Act, the 

High Court may from time to time make rules— 
(a) as to the procedure to be followed with 

BE respect. to applications of guardians for 

eo . — to do acts mentioned in section 

? 


6, and Act . 
2 _Finality of other or- 
1874, dors, 


241, and 
t V, 1881, 


= 
bh 


any other Co 












(6) as to the security to be required from 
guardians ; 


ns 5 
Rises 2 at (°) ‘ad 
ma) Me 


reservation of statements and 
livered and exhibited by guar- 


to the 
accounts 
dians ; 
~ (@) as to the inspection of those statements and 
accounts by persons interested ; 
(e) as to the custody of money, and securities 
for money, belonging to wards; ~ 
(/) as to the securities on which money belong- 
Bie. ing to wards may be invested ; 
~~ (g)- as to allowances to be granted to guardians 
for their care and pains in the execution of 
_ their duties; and 
(2) generally, for carrying out the purposes of 
this Act. 








(Chapter IV.—Supplemental Provisions. —Seoti 
(The Schedule—Enactments repealed.) 


“Chapter IT, 










46. A guardian appointed , or holdir 
- Applicability of act — tificate, of = adi 
to guardiaus slready ap: from, a Civil | 
pointed by Court. any enactment 
this Act shall, save as may be preseri! 
ject to the provisions of this Act, and of 
made under it, as if he had been app 














THE SCHEDULE. 
* 
_ ENACTMENTS REPEALED. 
(See settion 9.) 








‘Acts of the Governor General in Council. 


XIV of 1858 | Minors (Madras) . «| ‘The whole, 
XI of 1858 | Minors (Beygal) .| $0 much ashes 
not been repeal- 
a 
XX of 1964 | Minors (Bombay). .|Thowhole, 
*1X of 1861 | Minors | The whole, 
VII of 1870 | Court-fees . | Section 19 H, and 
article 10’ of 
Schedule I. 
IV of 1872 | Punjab Laws . | Sofaras it relates 
to Act XL of 
1858. ia 
XIX of 1878 | North-Western Provinces | Section 268. 
Land-revenue. 5 
XIII of 1974 | European British Minors .| The whole. 
XV of 1874 | Laws Local Extent,  . | So farasit relates 
> to enact> 


: any 
a 


XVII of 1875 | Burma Courts Section 96. 
XX of 1875 | Central Provinces Laws . | So far as it relates 
- "| to Act XL of 
XVIII of 1876 | Oudb Laws So farait re 








STATEMENT OF OBJECTS AND REASONS. 





Tars Bill to consolidate and amend the law relating to Guardian and Ward is based on 
opinions elicited " a reference to Local Governments and High Courts on the subject of cer- 
tain defects in the law relating to the guardianship of minors, and its object is to provide a 
law of Guardian and Ward applicable as far as possible to all classes of Her Majesty’s sub- 
jects in British India. : 

2. Among the enactments which the Bill will supersede are Act XIof 1858 and por- 
tions of the Madras Code, relating to minors in the Presidencies of Bengal and Madras who 
are not European British subjects and are not under the superintendence of a Court of Wards; 
Act XX of 1864, relating to minors in the Presidency of Bombay who ‘are not European 
British subjects; Act IX of 1861, relating to the custody and guardianship of minors who 
are not European British subjects ; and Act XIII of 1874, relating to the guardianship of 
European British minors in territories beyond the jurisdiction of the chartered High Courts. 


8. The Bill, which follows generally the frame of Act XIII of 1874, is drawn as appli- 
eable to all District Courts and High Courts (including the chartered High Courts) and to 
minors of all creeds and races. But it does not take away any of the powers at present pos- 
sessed by the chartered High Courts, and it provides that, in the selection of guardians and 
other matters, regard shall be had to the personal law of the minor. The jurisdiction and 
authority of Courts of Wards are expressly saved and will not be in any way affected by the 
proposed law. 

4. One effect of the assimilation of the law will be todo away with the rule, which 
obtains in the Presidencies of Bengal and Bombay, that no person shall be entitled to institute 
or defend any suit connected with a minor’s estate of which he claims the charge until he has 
obtained a certificate of administration. It is proposed that suits by and against minors shall 
be regulated by Chapter XXXI of the Code of Civil Procedure, and'that, in a Bill which is to 
be introduced to amend that Code, provision be inserted conferring, among other privileges, on 
a guardian who has been appointed, or whose title has been declared, under the rdians and 
Wards law, a preferential right to be appointed next friend or guardian for the suit. 

5. The several sections of the Bill which appear to call for remark will now be noticed in 
consecutive order. A 

6. Section 4, clause (1).—In connection with section 26, Act XL of 1858, section 30, Act 
XX of 1864, and section 2, Act XIII of 1874, the question arose whether the age of majority», 
should be dealt with in the Bill. As there was no necessity to deal with it, it was considered 
expedient to avoid the difficulty of doing so by defining “ minor,” in the terms of section 1] of 
the Indian Contract Act, 1872, as a person who has not reached the age of majority according 
to the law to which he is subject. 


ne ee 

7. Section 4, clause (2).—‘ Guardian” has been so defined as to mean any person having — 
the care of the person of a minor or of his property, or of both his person and property, The 
Bill, therefore, relates to guardians generally except where it is expressed to relate to parti-, 
cular classes of guardians, 

8. Section 5.—This section follows Act XIII of 1874, which, in recognising in certain 
circumstances the right of a mother to appoint a guardian, was based on the New York Civil 
Code, The section goes beyond section 47 of the Indian Succession Act and beyond the Eng- 
lish law. But under the English law an appointment by a mother is not now wholly ineffeoaia 
tual, and is likely at no distant date to be declared to be valid except in so far as it may inter- “| 
fere with an appointment by the father. 


9. Sections 9 and 43.—The High Court and District Court will have concurrent jurisdiction, 
but the High Court may refuse an application with respect to the guardianship of a minor if in 
its opinion the application would be disposed of more justly or conveniently by a District Court. 
Where the application is with respect to the guardianship of the person of a minor, it is ordi- 
narily to be made to the Court having jurisdiction in the place where the minor resides, that 
being the Court which can most effectively discharge the duties incident to the appointment 
of a guardian to the person of the minor. . 

10, Section 11, sub-section (2)—The sub-section follows an order made by the High 
Court of Judicature for the North-Western Provinces with a view to facilitating the discharge 
by Collectors of their duty of ascertaining and reporting to the Court of Wards from time to 
time what proprietors may come within the description of disqualified landholders, aa 
54 






ident 

“11. Section 14, sub-section (4) 

"Sir Arthur Hobhouse with respect to 

-solely on grounds of conveniencg, — oF a : ae ; 

12, Section 15, sub-section (@), and section 17.—As regards a minor who is a me 
of an undivided Hindu family, it seems to be generally admitted that it is desirable, as a 
to leave him to his natural guardians without interference. But such a minor has ¢ 
rights‘ in respect of the family property, and those rights are capable of being protected 
a guardian. The guardian could not assume the management of the common property, ar 
possibly he would, owing to the constitution of the co-ownership, be de from taking — 
directly even a share in the management, and be confined to a mere power of control from 
without and a ght in the last resort to demand a partition, . Bit even this limited authority” 
might in some cases be of great importance. nee raed 

As regards the view hitherto taken by the Courts on this subject, it has indeed been held 
by the High Courts at Fort William and Bombay that Acts XL of 1858 and XX of 1864 
eould not be applied where the minor had no rights except asa member of an undivided ~~ 
family (I. L. R. 5 Cal. 219 and 8 Bom. 431, and 12 Bo. H. C, Rep. 247). Some doubt 
been thrown on this view by the case before the Privy Council reported in I. L. R, 8 Cyl.” 
656 (I. L. R. 6 Bom, 595 and 8 Bom, 396) ; but in any case it is a view which seems to. be 

_ based on the peculiar wording of those Acts, which have been construed as contemplating an. 
actual and (perhaps) corporeal taking charge of and management of some tangible property, 
In other words, these cases merely decide that under the particular Acts a manager cannot 
appointed for a minor member of a pare ie family, not that such a manager is a thing 
inconceivable or impossible (I. L. R. 7 Cal. 369). 

As regards the provisions of certain enactments which allow the Court of Wards to take 
charge only of the estate of a minor who is a sole owner (Act IV, 1872, section 35, Act 
XVII, 1876, section 161, and Bengal Act IX, 1879, section 7), they are to be accounted for 
by the fact that these enactments were designed mainly to guard against the risk of loss of 
revenue from an estate being left without any competent person in charge of it. That it 
was not considered impossible to take charge of the interest of a minor shareholder is manifest 
from Madras Regulations V of 1804, section 20,.and X of 1831, section 3, and from the 
circumstance that section 14 of Act XL of 1858 and other similar enactments provide for 
the Collector taking charge of the share of a co-owner who is still 1 minor on the estate 
escaping from the management of the Court of Wards owing to the other co-owners havii 
come of age. The Courts of Wards in the North-Western Provinces (Act XIX of 1873) an 

- Central Provinces (Act XVII of 1885) are not precluded from assuming superintendence of 
the interest of a disqualified person who is a co-owner in an estate with other persons who 
are not disqualified. 

It may be gathered from the proceedings of the Legislative Council, 1854-55, pages 672 
et seq., that it was the intention of the framers of Act XL of 1858 that the Civil Court should 
“appoint guardians for minors owning shares in estates, and it would seem that it is only owing 
to the peculiar wording of the Act, coupled perhaps with a natural disinclination on the part of 
the Courts to interfere between joint-owners, that that intention has been defeated. 


18. Section 18.—This section lays down certain general propositions based on the fact that 
guardianship is a trust, and that the relationship between guardian and ward is one uberrime 
fidei, not only while it lasts, but even after it has ceased to exist. 


14. Sections 24 and 25.—These sections are based on section 18 of the Acts of 1858 and 
1864 and the corresponding section of the Act of 1874, on certain provisions in the Code of 
Lower Canada, and on suggestions received for the amendment of the Acts of 1858 and 1864. 
They provide that a guardian who has been appointed, or whose title has been declared, by the 
Court, shall not borrow for his ward, or transfer avy part of the principal of his property 
without the permission of the Court, and that the Court, before granting its permission, shall 
satisfy itself that the transaction proposed is either necessary or for the evident advan of 
the ward, and, when granting the permission, shall itself record an order setting forth the 
necessity or advantage and the conditions subject 10 which it permits the loan to be taken or 
the transfer to be effected (I. L. R. 5 Cal. 363 and 6 Cal. 161). 


These sections will be supplemented by rules made by the High Court under section 44. 


15. Section 28, clause (a), and section 29.—These provisions are suggested by the case 
reported at I. L. R. 5 All, 248, ge 


16. Section 32.—The rule contained in this section follows from guardianship being % 
trust. Though the right of survivorship is not acknowledged in England in the case of 
guardians appointed by the Court of Chancery, yet in practice the survivor or survivors will be 
re-elected by the Court without a reference. In America there is the right of survivorship 
among guardians appointed by the Court of Chancery. ‘55 : 






























from ppeal 
1858 a provide, 

guardian of the person of a female. 
574, and the remarks at pages 213-14 of Sayyid Amir Ali’s Personal Law of Muhammadans, 
seem to gm aed  epacegryare! of ict 5 msc Pa pss Section 15 of the Bill _ 
specifies the ma: whic! Court is to ided in inti i 
of those matters is the law to which the minor is pera oN cies sae ames 

20. The provision of Act XX of 1864, that the legal heir of a minor, or the n f 
‘in-succession to his property, may not be appointed guardian of the awe of the t ieindes} bas 
not been repeated. Itis considered that the appointment of su pergons should not be 
cag tr iia This was the aoe of the oar Couneil when Act XL of 1858 
was abou enacted (Proceedings 0 Legislative Council, 1858, 576-77), i 
opinion of the Hon’ble Mr. M. Melvill. q et fice 
_ 21, Tf the Bill becomes Jaw in its form, article 10 of Schedule I of the Court. 
fees Act, 1870, which applies only to the Presidencies of Bengal and Bombay, will become 
obsolete, It has, therefore, been included in the schedule of enactments to be repealed. 


22. A table is appended showing how the principal enactments scheduled f 1 
lait sopmotinesds iu the BA ce othernion Geli tk. pian 


. C. P, ILBERT. 










tment of any person other thana fe 


The 12th March, 1886. 





Statement shewing how the principal Enactments stheduled for repeal in the Guardians ant. 
Wards Bill have beew reproduced in the Bill or otherwise dealt with, 





Enactments scheduled for repeal. How reproduced or otherwise dealt with, 








Acr XIV or 1858: 


crac ie Tae eee eee i } Scctions 20, 28 (¢) and 36 of Bill. 


Be inne wean! Ree neo ala ala de 
4 F, ‘ 4 a . . | Sections 41 and 42 of Bill. 


Acr XL or 1858: 


Section 1 . ; A : ; . | Repealed by Act XIV of 1870. 
2 é « ‘ .| Sections 8, 26 and 36-of Bill. 


8, paragraph]. =. |. Section 8 of Kill. 
paragraph 2) who to institute } Left to bedealt with in the Bill to amend 
i or defend suits on} the Code of Civil Procedure. See para- 
proviso behalf of minors: | graph 4 of Statement of Objects and 
ms. 
4 : : A Fey ie . | Section 8 of Bill. 
5 3 ; ° : ; . | Seetion 9 of Bill. ’ 
6, paragraph 1. ‘ u - | Section 11 (Z) of Bill. oe 
Mamet? clans 2 Ae] Seen AS ok Dal oO 
i Section 40 of Bill. ; 


previo: 6 ee ES. 
7 4 4 « é . Sections 7.and 8 of Bill. 


Mes cmap eta Be. Section 40 of Bill. 
“Sections 9,10 avd 11, paragraphs I aud-2 || 'Seotions 7 and 14 (2) of Bill. 
Section 11, paragraph 3. . =.=. | Section 28 (f)of Bill. 


a 19-79 US 


paragraph'4 ¢ : «| Section 28 (e) of Bill. 

12: when lector may be directed Unnecessary, The Court of Wards can act 
to take charge of estate. (Ze-) in cases.in which management by the _ 
peated in Lower Provinces by |. Collector is desirable. 

Bengal Act IX of 1879.) q 





in sections 27 and 81, respectively, that — 
ma le as 
he cases reported at I. L. R. 10 Cal. 15 and 11 Cal. 


F 





4 tae 


a 
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Act XL or 1858 :—contd. 
Section 15 . aah 


—— eee Sea—eaeawae_ee ee 


Enactments scheduled for zepeal. 



















Section 44 of Bill. fee 
Unnecessary, as Chapter IT is framed, 


See ph 12 of Statement of Ob. — : 
jects and Bensons, Abate fe. 


eg 


14: when Collector maybe directed to 
retain charge of shares and per- 
*sons of certain minors. (Repeal- 

ed in Lower Provinces by Bengal 

Act 1X of 1879, and in Central 
Provinces by Act XVII of 1885.) 

15: control of proceedings of Collector. 
(Repealed in Lower Provinces 


Unnecessary, as the Bill is framed. 


by Bengal Act 1X of 1879.) 

16,.paragraph 1. : . .| Section 28 (2) of Bill. 

paragraph 2. . ° . | Section 28 (¢) of Bill. 

paragraph 3. . . ; | Compare sections 29 and 30 of Bill. 
hee ; . . : . | Sections 28 (d) and 45 (¢) and (/) of Bill. 
18, paragraph. . : . | Section 26 (3) of Bill. 

paragraph2 . . . . | Sections 24 and 25 of Bill. 
19. . Sections 29, 30 and $1 of Bill. 


Will be covered by the Code of Civil Pro- 


20: continuance of suit after disquali- 
cedure. 
Sections 38 and 35 (3) of Bill. 


fication ceases, 
21 (Repealed in part in Lower Prov- 


inces by Bengal Act 1X of 1879.) 
- 4 - % 4 . | Section 88 of Bill. 
23, first sentence . . . . | Section 34 of Bill. 


second sentence . | Section 35 (3) and (4) of Bill. 
wm . . F _ ° - | Sections 28 (/) and 45 (g) of Bill. 
25 (Repealed in part in Lower Prov- | Sections 20, 28 (¢) and 36 of Bill, 

ances by Bengal Act IV of 
1870, section 86.) 


26 _ | Section 4 (1) of Bill: and see paragraph 6 
of Statement of Objects and Reamnit ' 
27, paragraph 1, first sentence . . | Section 16 of Bill, 

second sentence: | Not reproduced. See paragraph 19 of 


guardians of fe-| Statement of Objects and Reasons. 


males to be them- 
selves females. 
paragraph 2 . ; ai . | Section 35 (2) (d) and (e) of Bill. ' 
SB nr * . | Section 41 of Bill. 


29, paragraph 1, first sentence . | Sections 4 (4) and 9 of Bill. 
second sentence _. | Section 3 of Bill. 
paragraph 2 (number and gender) Not were See the General Clauses 
Act, I of 1868, 






Act, I of 1868, 


Act 1X or 1861: 
Section 1, first sentence . 4 _ «  ,| Sections 7, 8, 9 and 10 of Bill. 

second sentence . . . | Section 11 (1) of Bill. + 7 
iin od, Seek neigh Ty se. - oe OEE aI : 
+ eee "4 F ° : . | Sections 7, 18 and 44 of Bill. ae aa 
4.: application of Code of Civil Proce- Not reproduced. See section 647 of the 
dure. Code of Civil Procedure. a oy 
5 * A > - . | Section 41 of Bill. ie aa wlll 
6 ¢ A i . | Section 42 of Bill. BRAT RS 
7 . 4 . ‘ : . | Section 8 of Bill. : Met se | 

1 definition of “ Sadr Gourt” | Not reproduced. See the General Clauses 





Section a “a Sg 4 


Sections 8, 9 and 10, paragraphs 1 and 2, and 





How reproduced or otherwise dealt with, 
—_—_—— 


Sections 26 and 36 of Bill. 

« | Section 8 of Bill. 

Left to be dealt with in the Bill to, amend 
the Code of Civil Procedure. See para- 
graph 4 of Statement of Objects and 
Reasons. 


2, paragraph 5 Dei ) ‘ 
» paragraph 2) who to institute or 
defend suits on 


proviso behalf of minors. 


Saban 5 f ‘ ° . | Section 8 of Bill. 

4 eit : 5 4 . | Section 9 of Bill, 

5, paragraph]. . . | Section 11 (1) of Bill. 
paragraph 2 . A . . | Section 13 of Bill. 
proviso . . . . . | Section 40 of Bill. 

Dane a Sections 7 and 8 of Bill, 


. | Section 40 of Bill. 
Sections 7 and 14 (2) of Bill, See para- 


proviso, graph 20 of the Statement of Objects 
a Reasons. 
Section br paragraph 3. 4 . | Section 28 (7) of Bill. 
0, paragraph 4, Section 28 (e) of Bill. 


1: when Collector may be directed to 
take charge of estate . 

12 : ‘ 

18 : ° 

14: procedure when _proprialor of 
estate under Collector’s charge 
comes of age, 

lb: — of proceedings of Collec- 


. | Unnecessary, as section 7 is framed. 

. | Section 28 (a) of Bill. 

Section 44 of Bill. 

Unnecessary, as Chapter Ilisframed. See 
paragraph 12 of Statement of Objects and 
Reasons. 

Unnecessary, as the Bill is framed. 


16, hese 1 . | Section 28 (4) of Bill. 
paragraph 2 . | Section 28 (c) of Bill. 
paragraph 3. i . | Compare sections 29 and 80 of Bill. 
17 ‘ ° : ‘ . | Sections 28 (d) and 45 (e) and (7) of Bill. 
18, paragraph : . ° . | Section 26 (3) of Bill. 
paragraph2 =, ‘ . . | Sections 24 and 25 of Bill. : 
Sections 29, 30 and 81 of Bill. 


19 
20: continuance of suit after disqua- Will be covered by the Code of Civil Pro- 


lification ceases, cedure, > 
21 A “ ° : . . | Sections 33 and 35 (3) of Bill. 


22 ; " . - . | Section 38 of Bill. 
23, first sentence i. ° . . | Section 34 of Bill. : 
second sentence ‘ A . | Section 35 (8) and (4) of Bill. 
™4 5 ; 4 . | Sections 28 (f) and 45 (g) of Bill. 
25 ‘ . * : . . | Sections 20, 28 (e) and 36 of Bill. 
Re oa - + + +} Seotions 20, 22 (1) and 86 of Bill. 
ae + «4 | Section 28 ) of Bill. 
29: marriage of minors . . | Compare sections 20, 24 and 28 (¢) of Bill. 
30 . ° . . . 


Section 4 (1) of Bill: and see ph 6 
of Statement of Objects and Resagas: 
31, paragraph 1: as to guardians of | Section 16 of Bill. 
married females, 
paragraph 1: as to guardians of 


— being themselves fe- 


‘ 


sic 2: guardianship to 
cease = husband attains 


Not reproduced, See paragraph 19 of 
Statement of Objects and Reasons. 


Section 25 (1) (d). 







































Act XX or*1864:—contd. 


Section 32: saving of Act XXXV of 1858 


. | Section 41 of Bill. w 
. | Sections 4 (4) and 9 of Bill. 


cence 


* paragra 


Act XIII or 1874: 


Section ] (Formal) 
2 “ Minor” 
~ « Guardian ” 
“Court” 
4 
4, paragraph 1. 
paragraph 2, 
paragraph 3, 
5, paragraph 1. 
paragraph 2 
naa 8 


ana 


tences : 

tion of Code 

Civil Procedure. 
third sentence 


paragraph 2 aren: 
mens : 


i. clause (a) 
clause (d) 
clause (¢) 

Bs Fe 

12 

a8 G 

14, paragraph 1 
paragraph 2. 

18 i 2 

16! +. ° . 

a ee 

18, clauses (2) to (d) 

18, clause (e) . 

19 ‘ : 


20. . 

gl. ‘ 

22. . 

235 i 

4m . ; 

25, paragraph lL 
ph2 . 


pa 
Schedule (Forms) 


2 
alii 3 (number and gender ) 


i, paragraph 1, first and second sen- 
a 


; Section 41 of Bill. 

. | Not reproduced. 

. | Section 45 of Bill. 

. | Section 42 of Bill. 

. | Section 15 (2) and (8) of Bill. 

. | Section 15 (4) of Bill. * 
- | Section 15 (2) of Bill. j 


| Section 4 (2) of Bill. 


. | Section 5 of Bill. : SS 
. | Section 7 of Bill. bie: 
. | Section 14 (8) of Bill. ee 


“ 


. Section 35 (2) of Bill. 
. | Section 35 (2) of Bill. : 
- | Not reproduced. 2 cage 


“| Section #1 off Bill. 
. | Section 22 (1) of Bill. Meee te, | 


Not reproduced. 





Section 3 of Bill. ie 
pes reproduced. See the General 
of 1868. 





Section 4 (2) of Bill. 
Sections 4 (4) and 9 of Bill. 


Section 14 (4) of Bill. 

Sections 8 and 10 (Z) of Bill. 

Section 10 (2) of Bill. 

Section 11 (2) of Bill. 

Section 12 of Bill. 

‘Sections 7, 13 and 44 of Bill. q 

Not rep’ roduced. See section 647 of the 
Code or Civil Procedure. 


7 


Section 20 of Bill. 


. | Section 87 of Bill. 
. | Section 23 of Bill. 
. | Sections 24 and 26 of Bill. * 

-| eree's 28 (e) of Bill. + Bal: 

‘ tion 28 (a), ue and 0 

. | Section 18 (3) of é a Vy, 

. | Section 19 of si pn ig 
| Sections 26 (1) and 36 (1) of Bill. § 
. | Section 82 of Bill. 
. | Section 33 of Bill. 
















Section 34 of Bill. Bryan. 
Secionn 38 (8) sd 26 of Bi ae 








ore ‘ with the Government’ 
“Bombay in year 1881, several points were 
" prought to notice on which an amendment of the 
‘jaw relating to the guardianship of the persons 
| aud “property of minors in that Presi poy ies 
| KX of 1864) was shewn to be required. Before 
| proceeding to out these amendments, the 
Government of India issued a Resolution+ invit- 
ing the opinions and suggestions of Local Govern- 
ments and Administrations on the. following se- 
leeted points, with a view to the consolidation of 
the several Acts and Regulations relating to 
minors in foree in the three Presidencies :-— 


[Whether the provision of Act XX of 1864, 

section 2, clause 2 (and of the Bengal 

Act, XL of 1858, section 8, roa P 

prohibiting any person (ewcept in certain 

‘sq cases in which the Court is allowed to 

direct otherwise) from instituting or de- 

Sending any suit connected with the estate 

of which he claims charge untess he has 

obtained a certtficate of administration 

Jrom the Civil Court, should not be re 
pealed, 


U.—Whether a next friend or a guardian ad 

4 litem should (by an extension of section 
461 of the Code of Civil Procedure) be 
allowed to execute a decree or receive 
money or property in the course of litiga- 
tion, it being made clear that a nett 
Jvriend or guardian ad litem, who is also 
a guardian appointed under the Minors? 
Act with power to receive money onebehalf 
of the minor, shall not be required to give 
security. 


HI and IV.—Whether the Sollowing proposals 
made by the Hon'ble Mr, Justice Melvill 
with a view to rendering it unsafe for 
any person to enter into any transaction 
affecting immoveable property, except with 
@ certificated administrator, should be 
accepted, namely :— 


(0) that any alienation or incumbrance of, and any 
abandonment of the rights ofthe minor in, 
any immoveable property, by a guardian, 
should be made void, unless he holds a 
certificate under the Minors? Act ; and 


(0), that the provision. in the second clause of section 
18 of Acts XX of 1864 and XL of 1858, 
which requires the previous sanction of 

+)» the Civil Court to any alienation or incum= 


_ fated guardian, sho 


Whether, assuming it 10 be the intention of the 

legislature (see sections 464, 440 and 441 
of the Code of Civil Procedure) thal a 
guardian appointed under the Minors’ 
no right as such to appear 


be repealed, 


















ppointed to defend 


of V1k—Wiether the 





brance of immovead e preperiy by @ certi-. 


views of the Government of India and the remarks. 
of Local Governments and officials on Points I to ee 
IX are noted. 





section 2, clause 2 (and 
| 1858, section 3, clause 
Paste 


minor, but that he must sue 






8 GUARDIANS AND 


XX of 1 '4 and XL of 1858 should not 
be amended 80 a8 to provide that a guardian 
6y appointment or relationship sh 
when his title is declare@ by the Court, 
possess simply the same powers which he 
possessed before procuring a declaration of 
title, and that the orger of the Court 
should hane no effect cacept that of declar- 
ing his status ; and, further, - 


(a) whether, if the powers of a guardian who owes 
his status to the mere act of the Court are 
defined at all, they should not be defined in 
some way which would indicate that per- 
sons having transactions with him should 
bear in mind his representative character, 
and should not deal with him as they 
would if he were acting on his own 
account, 


Vil.—Whether (if clause 2 of section 18 of 
Acts XX of 1864 and XL of 1858 is 
retained) it should not be made clear that 
the effect of the Court’s sanction to sell, 
alienate, 3'c., any immoveable property 


ts to give the purchaser a good title io * © 


such property, in the absence of Sraud 
or collusion on his part. 


VIIL—Whether, if it should be decided to con- 
solidate the law for the whole of British 
India, the new Act should not be extended 
to the original local jurisdiction of the 
Presidency High Courts ; and 


(2) whether the Courts in appointing guard. 
tans of property should not be given 
power to make appointments limited to 
particular property. 


IX.—Whether the proposed new Act should not 
. b@ confined to Hindus, Muhammadane 
and Buddhists, and other persons who 
have definite personal laws, and the 
European British Minors? Act, XTIT of 
1874, made applicable to all other classes 
of persons and its operation extended to 
the whole of British India, including the 
Presidency-towns, the jurisdiction of the 
High Courts in respect of European 
British Minors being abolished. 


2. Loeal Governments and Administrations 


were also requested to submit their opinions on 
ny other points which they might desire to bring 
‘orward for consideration in connection with the 
proposed legislation. 


+ 


8. In the following paragraphs (4'to 240) the _ 


rte ih 





of Act XX 1964, 
ay te Bega 
» prohibiting a s0N 
cases tm which the Court is 


I.— Whether the provision 








rst clause of section 18 of Acts 
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Pe eo ied 


shoo et 
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act for a minor us his 

ac i che 

ator may not fulfil the condi- 

tions prescribed by that section. He suggests, 

however, that the practice now prevailing in the 

Bombay High Court of Requiring persone wishing 

mae a suit for a minor to obtain the cou. 

Cour ‘should be adopted. 
14, Taw Hox’syp Mn, Paur, Apvocate Gene. 
RAL OF BENGAL,— 

° : 

inks the clause in question should be repealed 

or on ss the same vas the Courts Shorter porary 

cise some control, and to this end s that 


the next friend should be required to obtaim the 
sanction of the Court. 


Ty regard to the Hindu joint fumily question, 
please i remark in paragraph 830, infra. 
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15. Mr, T, T. Aytey, Surges NT AND 


Rewemprancer or Leoat Arvairs, EN GA Lyme 


' 
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| 
i 
| 
| 







says the clause in question contains a perfectly 
intelligible and proper direction, which has long 
been acted upon with advantage to the people ; 
aud he thinks it should be maintained in spite of 
the rule in the Civil Procedure Code. He argues 
further that the two provisions are scarcely incon - 
sistent, innamarty as that contained in the Minors’ 
Act very properly requires a regular guardian to 
have his authority for acting sanctioned by. the 
District Fudge, while that contained in the Civil 

re Code merely authorises any other per- 
son at his own risk and where there is no regular 
guardian to act in behalf of a minor; the two 
provisions consequently referring to two different 
Classes of cases, 


16. Mr. Justicn Fieyp, or THE CaLourra: 
Hou Covrr,— 


“Hotes that there is a very important difference 
between sucts brought. pha a the clause in ques- 
tion and suits to which Chapter XXXI of shy 
‘Vivil Procedure. Code is applicable ; namely, that 



















compelled 0 one 
Ds . We cCOmpale FARA QU a =: 
certificate of administration, would make it ims 
possible for the provisions of Chapter XXXJ of 
the Civil Procedure Code to be employed in 
certain cases, and they do not See any sufficient 
reason for adopting it, a 


They concur with the Gover ment of India 
that there may be cases in eee person who, 
though entitled to claim the charge of the minor’s 
estate, does not choose to claim it, and may yet be 
the fittest person to act as next friend or guardian 
to the minor for a particular suit ; agree 
with the Government in considering that in sueh 









property be left to be decided by the Court whi 
the case before it, and can draw its own 
inferences from the conduct of the party as to his 
fituess for the appointment. A 


18. Sm Roserr Sryanrr, (Late) Curge Justice, 
Nonra-Wesrery Provinces,— 


strongly objects ta Mr. Justice Melvill’s proposal 
to som certificates in all cases, : 


19. Mn, Jvsmcr Orprrenp— ; 
writes as follows :— BM 


“Only guardians holding certificates should, as 
a rule, be permitted to institute suits or make 
applications on behalf of minors 3 buta discretion 
may be given to the Court to allow the next 
friend to ap when no certificate has been rx 
taken out, regard to minors who. are defend. 
ants, the, provisions of Chapter XXXE, Civil 
Procedure Code, fox appointing guardians ad diten. 
axe proper and adequate.” 


20, Mr. Justicn Stratcur— 
writes as follows :— 


“There is undoubtedly much confusion caused 
Concurrent existence of the second part of — 
section 3 of the Bengal Minors? Act and the | 
visions of Chapter XXXI of the Civil ure. 
Code, and we have more than once found con. 
siderable complication and difficulty: caused: there- 
by. I generally concur in the remarks made 
rege matter in paragrapls 9 of the Minute ee: 
Government of Ini ja; and I think that, ~ | 
while the prohibition to suits being instituted 
without certificate. might be done a 
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Government of India’s. proposal. "te | 


W. Couvin, (uate) Juxton Ms 
ox Bevan: 
























(Point L—Appearance of 
"managed without 

Court is even now obliged to sati : 
the person claiming to act for the minor is duly 
qualified to represent his interestg, and it seems 
better that when such an enquiry is once made it 
should confer a general protection upon the minor, 
rather than one limited to the particular case 
before the Court. Mr. Colvin would, however, 
except from such a tule all properties below a 
certain minimum of value, arbitrarily fixed, but 
open to reduction as experience is gained and the 
ple become famifiar with the rule, 


23. Mx. W. Durnorr— 


sees no objection to the Government of India’s 
proposal if .his recommendations under Point IT 
(see paragraph 57 of précis) are adopted. For his 
opinion on Mr, Justice Melvill’s proposal, please 


see paragraph 291, infra. 


94, Tue Lieurenant-Governor AND CHIEF 
Commissioner, Norra-Western Provincxs AND 
Oup1,— 


concurs with the majority of the officers consulted 
by him in thinking that Mr. Justice Melvill’s 
proposal that every person who requires the 
assistance of the Court should be compelled to 
take out a certificate of administration should not 
be accepted, his reasons being thatats adoption is 
pot shown be required, and that it would in- 
crease litigation. 


‘He agrees with the Government of India in 


thinking that any doubts regarding the corres- 
dence of the second clause of section 3.of Act 
of 1858 with Chapter XXXI of the Civil 
Procedure Code should be set at rest; but he 
observes that the advisability of altogether 
omitting that clause to ‘some extent depends on 
how far, if at all, the Revenue Courts of the 
North-Western Provinces are bound to follow the 
Code of Civil Procedure where the North-Western 
Provinces Rent Act (Act XII of 1881) prescribes 
no special procedure for their observance. On 
this subject, he says, there has been a recent Full 
Bench ruling of the High Court, which he has 
not however yet had an opportunity of consider- 
ing; and at present he can only request that the 
position of minors in Revenue Courts be borne in 
mind in any proposed legislation affecting section 3 
of Act XL of 1858. 


25. Mr. Justice Smyrna, or tue PunsaB Cuier 


Court, — 


says applications for certificates of administration 
are seldom made in the Punjab; that they are 


any reference to the j | 
but in all cases wrbigh do come beck oe ~ 










exten 
eiou tere 
Mr. Smyth thinks the second clau 
of Act XL of 1858 might safely be r 
far as the Punjab is concetned. _ 


¢ 


26. Latta Manan Gorat, Py 
Devatj— ; 


thinks the second clause of section 3 of 
of 1858 should, as proposed by the Go 
of India, be repealed. He considers an 
tion which it imposes is undesirable in the 

of minors; and, further, that it is rendered 


ad 


Code. 


Interests 
less by Chapter XXXI of the Civil Procedure ; 


In another part of his nenorndcig however, ; 


he expresses approval of Mr. Justice Melvill’s | 
req ee : 
pelled to take out. 
a certificate of administration, thinking it should — 


proposal that every person who 
ance of the Court should be com 


be adopted, in the interests of the minor, in spite — 


of any incouvenience which might result, 


27. Latta Grirpnart Lat, Pxueaper, oF 
Deue1,— , ' 
thinks guardians should be compelled to take outa 
certificate of administration, excepting only in 
cases where the estate is of small value, } 


28. Coroner, C. A. McManon, Comarissionsr 
AND SupeRiIntENDENT, Amuirsar Drvision,— _ 


submits. the following proposals on the subject 
of requiring guardians to take out ¢ertificates of 
administration :— ; 


“T would leave it optional to a guardian to 


take out a certifivate; but at the same time! . 


would make it leyal for a person indebted to 4 
minor’s estate to refuse to pay the money de 


manded from him to any person who had not. 


taken out a certificate. 


ena <. 





JT would not only retain the present 








(see Mr, Justice Melvill’s Minute, page 3, second | 


paragraph on the page) of a minor to sue 0! 
defend a suit through ls next friend , 
in cases in which the next friend or 
not profess to claim the of 
but I would extend this libert 
whether the next friend or guardi 
of the property or not, giving the 
however, the right in cases in 
next friend or guardian claims 
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usually made only when rival claimants dispute 
the guardianship of the person or property of a 
minor relative; and that such disputes appear to 
be few in number. He would greatly regret any | 

_ change which would have the effect of increasing 
the number of minors’ cases in the Courts, 
Mee apparently with reference to Mr. Justice 

: vill’s proposal noted in paragraph 4, supra.) 


property to require the latter 
ficate of administration in 


‘umerous suits are, he says, brought in which | 

are ae plaintiffs or ints, as 
elatives have, under. the proviso to section 

1 of 1858, without much difficulty bee 
or defend wit 1 








29. Munamman Lat, Extra Assistant Com- 
wissiONER OF JHANG,— 

inks the clause in question might safely be re- 
we ‘onan it int been practically ws Pach 
by the beneficial rules enacted in Chapter XXXI 

the Civil Procedure Code. If this is done, he 

vests the insertion in the Code of a clause 
pani wering the Court to accept as next friend or 
froardian ad litem any administrator certificated 
oa the Minors’ Act (apparently, in preference 
to any other person.) 

e 


30. Umar Baxusu, Preaper, or Muvran,— 


i clause in question should be repealed, 
pong "the Civil < ne i Code should be 
amended so as to provide that where a ardian 
has been appointed by a Civil Court certifi- 
cated) he shall, in preference to others, be appoint- 
ed next friend or guardian ad li/em. 


31. Cotonet E, P. Gurvon, Commissioner anp 
SurerintenvDENT, Murran Diviston,— ; 


thinks the clause should be repealed, both in view 
of the provisions of Chapter XXX1I of the Civil 
Procedure Code, and having regard to the fact 
that the proviso admits of wide and varied departures 
from the strict rule which the clause enacts. If 
the clause is repealed, he sugvests that a clause 
should be inse: in the Civil Procedure Code 
legalizing the acceptance by the Civil Court of a 
certificated administrator as next friend or guar- 
dian ad litem wherever there is one. 


32. Mr. H. T. Rrvaz, 


Govrrnment ApvooarTs, 
Pounsas,— $ 


thinks the clause should be repealed and Chapter 


XXXII of the Civil Procedure Code amended so as 
to deal exhaustively with its subject-matter. He 
. continues :—“I think it might be made clear that, 
where there is a guardian holding a certificate, the 
\ Court shonid accept such guardian as the person 
prind facie entitled to represent the minor plain- 
tiff or defendant, and that the clairns of such 


guardian should only be postponed on proof of in-. 


Capacity or unfitness. The chapter might then 
8° on to lay down the p ure which is to 
re cases where-no certificated guardian has 
" » sppetaited, with regard to which full proyi- 
| Sn is already made in Ohapter XXXI as it at 
I think it might be made 
to what is the exact effect of any 
/ Smssion ‘by the Court to carry ont the provisions 
“pter in their megrity. Several caes 


























| AVE occurre this province in which a 
| 4 ler plaintiff or defendant has been represented 
- throuxhout im the Lower Courts by an sopere 

| Competent ‘ , 












procedure preséribed 









of realising petty sums due by minors. — 
Courts by an apparently | 
ai scape the Court | Hostaneanan,— * 


; and in whi fects 
the appointment of his -repres “are. 
erely formal. I think, therefore, Agr XXXI- 
might attempt to point out what defects in the 
must be considered fatal to 
the validity of the proceedings, and what may be 
considered mere irregularities not. necessarily ren. — 
dering the’ proceedings void, if no substantial 
injury to the interest of the mirfor can be shown 
to have resulted.” 






33. Tur 
Punsan— 


thinks it doubtful whether any amendment of the 
Civil Procedure Code is reall required on the 
score of its conflict with Act XL of 1858, section 
3, clanse 2; and’says that, so far as the Punjab 
is concerned, no practical difficulty seems likely 
to arise from the maintenance of both provisions 
of the law, 


Lipvutenant-Goternor or THS 


. 84. Sarpar Gurpar Sivan, Extra Assistant 
Comaisstonen,— 


thinks the clause should be removed, and a provi- 
sion inserted in its place to the effect that where 
a guardian has been appointed under the Minors’ 


Act no one else shall be allowed to act for the 
minor. , 


35. Mr. RJ, Crosrawarre, Juptcrat Commis- 
stoner, Centrat Provinces,— 


argues that clause 2 of section 8 of Act XL of 
1895 and Chapter XXXI of the Civil Procedure 
Code are not in conflict, inasmuch ag the Courts, 
being allowed a discretion under the latter enact- 
ment, would exercise it so 1s to secure the appoint- 
ment of a certificated administrator, who has a 
legal right to represent the minor, where there is 
one and he is willing to act. ; 


Where, however, the certificated administrator is 
not willing to act, the proviso to section 3 of Act 
XL of 1858 lets in sas person, and the omis- 
sion from the corresponding clause of Act XX of sv 
1864 of the words “or for any other sufficient 
reason”’ is therefore undoubtedly an error, 


He thinks clause 2 of section 8 of Act XL of 
1858 might be repealed as proposed by the Govern- 
ment of India; but he would prefer to let it stand 
and to bring the corresponding clause of Act XX 
of 1864 into complete accord with it. If the 
clause is repealed, he says, suits might be brought 
by next friends merely’ for the purpose of sub- 


stantiating a claim to the charge of a minor’s 
estate. 


Referring to Mr. Justice Melvill’s p 
(supra, paragraph 4), he considers it 


. 


litigation and would put difficulties in the way — 
or. : 4 


Pe cera evs Sa ee 


36, Me, Benasi La. Basv, Prrapee, 






In the Beier Act it is incombeiit 
editor to take out a certificate before he 


BR BSC 








should not 
be adopted, because it would greatly ‘increase’ 










"© Bat this seetion in the Minors’ Act 
seem ealled for, ax it is. matter of 
any change which is conducive to the welfare 
of the minor can be introduced in the te 
Code, SAny ee who has obtained .a certi- 
ficate under the Minors’ Act should not be required 
to appear as next friend in civil cases. Chapter 
XXK1 of the Civil Proeedure Code should not be 
made applicable to a certificated guardian.” 











“37. Mx."J. W. Cursnorm, Orrroratina Com- 
MISSIONER, NARBADA Division,— 


observes that the tendency of Mr, Justice Melvill’s 
posals mentioned in paragraphs 3and 6 of the 
olution (Points I, I11,and LV) is to make applica 
tions to the Courts for certificates of administ 
tion as riamerous as possible. He is opposed to 
this policy for the following reasons :-— 


Certificates are at present tarely applied for, and 
to make them compulsory would .be undesirable 
and would certainly be distasteful to the people. 
Nor would such a provision do much to protect 
the interests of minors, because these are asa rule 
well looked after by the immediate relations or 
natural guardians, and where loss occurs it results 
(in the Central Provinees) not froth wrongful 
assumption of guardianship but from abuse of 
powers by rightfal guardians, and itis tot possible 
to follow up the grant of a certiticate by controlling 
the proceedings of the guardian. The proceedings 
antecedent to the grant, of a certificate would, 


moreover, cause much inconvenience and expense, . 


which would not be compensated by any benefit 
to the estate of the minor; and another conse- 
quence of introducing such a procedure would be 
that, to avoid trouble, near relations’ of tninors 
would contiriue to det without certificates, with 
the result that many of the transactions entered 
into by them would, if challenged, be declared 
void, and this would lead to much dishotiest 
litigation. . 


For these reasons, Mr. Chisholm would re 
that the application for a certificate should eon~ 
tinue to. be optional, as provided in section 2 
( ? section 3) of Act XL of 1858. He would omit 

‘the latter clauses of that section as being separate~ 
ly provided for in Chapter XXXE of the Civil 
Procedure Code, and would clearly provide in that 
chapter for certificated guardians being allowed to 
appear in all cases in the Civil Courts ot a¢eount 
of the minors whom they represent. 


$8. Linvrenant-Coronzt C. H. Grace, Deputy 
Commissionrr, J aBaLeurs— ‘ 


approves of the Government, of India’s proposal, 
bat saggests that the Court, in Ruraearhts oe 
dian [ ? ad litem) in “doubtful cases,” should see 
that he is fit for the trust, that he hus no interest 


adverse to that of the minor, and that he is @ 


relation or kinsman of the minor. 


$9. Tax Carey Commissionex or the Cuivrnat 


Provixces— 


ition is both unnecessary and imp 


Chief Commissioner sugges 


considers Mr. Justice Melvill’s proposal that every 
"person who requires the anita of mined 
should be compelled to take out a certificate Pi 











thea 








to get rid of any w inty 
making it clear that, i 
person otherwise qualified to act m: : 
fa minor; even though he has not. 


certificate. 















- 40. Tak Reconpen oF Raxcoow= 
disciisées the relative bearing -of 
2, of Act XL of 1858, and Chapter X° 
Civil Procedure Code, and arrives at the f 
conclasions :— B ae 


“Tt would seem therefore that, so far as 
stitution and defence of suits is concerned, if any 
ieee tea a certificate of wens en under 
Aet of 1808, sach person, a uch 
only, Gould institute or defend a suit nine 
with the estate; creditors could deal with him and_ 
he could deal with debtors. No alteration of the 
“law has been made in such a ease by the passing 
of Chapter XXXI, except to make the guardian 
sue as next friend and to make him in someip. | 
stances liable for the costs of a suit. | 


But in eases where no person obtains.a certic — 
-fieate under Act XL of 1858, or gets leave to sue — 
without a certificate wuder its provisions, in sich. 
cases the pissing of Chapter XXXI has made a 
gteat difference, for it enables any petson who does — 
vot claim the charge of the minot’s estate without — 
applytiig for a certificate of administration to in- — 
stitute suits on his belialf as next friend, and any 
to institute suits against his estate by ge ] 
ting a guardian for the suit appointed, to 
person ueed claim the charge of, the minor's estate — 
unless he pleases. ’ aie | 


“Tt seems to me to come to this, that the 
ing of Chapter XXXL of flie Code of Civil 
ure enabled the estate of a minor to be got in | 

and distributed without any certificate of adminis- — 
tration being applied for under Act XL of 1858, — 
unless on the application of some person interested 
in the minor that Act was put into force, in which — 
case, if the application was the estate — 
would be administered under the provisions of the — 
old Act, whereas before the Chapter XXXI | 
came law the estate of a minor could not be got 
or distributed without putting the 
Act XL of 1858 in fovee if any question 
litigated. ee tisrens oe 

— ——— of India ap 

that the effect sing Ch 
Code has been to ake He 
extent to persons who 
under Act XL of 1858,” 
limited extent it is. as. 
wlio w be the ce 
to pay costs petsondll 
scout to be implied 


eo ehoen Bran 


Conte tae oh id ‘tet 
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